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STRICTLY CONFIDENTIAL
For restricted circufation

THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA

REPORT ON

OPERATION OF MULTINATIONAL NETWORK ACCOUNTING FIRMS IN

INDIA®

Preamble

A corporate fraud of huge magnitude had come to light, with the revelation
by the then Chairman of M/s Satyam Computer Services Limited ("Satyam”)
about serious irregularities and mis-statements in the financial statements of
Satyam running into several years. The then Chairman of Satyam, in his
confessional statement made on 7% January, 2009, had owned up
responsibility for having fudged the accounts and having shown inflated
figures for a number of years.

The then President of the Institute vide his letter no. Sectt./MCA/09 dated
29" January, 2009 addressed to the Secretary, Ministry of Corporate Affairs
had requested the Government to curb, in its entirety, any undesirable
activities/operations of Multinational Accounting Firms (MAFs), in the context
of "Satyam’ and other related matters, which not only brought disrepute to
the profession of Chartered Accountants in India, but also farnished the
image of the country in the eyes of the public world over. The attention of
the Ministry was also drawn to the earlier correspondence entered into by the
Institute in this regard.

In response thereto, the Ministry of Corporate Affairs had sent a letter no.
1/10/2003-IGC/PI dated 13" February, 2009 to the Institute seeking
clarification as to whether any action had been taken or was proposed by the
Institute in the matter.  Thereafter, the Minista/ had invited the
representatives of the Institute for a meeting on 27" February, 2009 to
identify the issues to be considered by the Institute in the above context.
The meeting was attended by the then President and the Secretary of the
Institute, besides other functionaries. Subsequent to the above meeting, the
Institute had sent its response vide its letter no. 29-CA/NDM/116 dated 3™
March, 2009 mentioning therein that several initiatives had been taken by the
Institute in the past in the matter of functioning of MAFs in India for
contravention of the laws of the land. It was further mentioned in the
response sent to the Ministry that such initiatives included detailed

* The Group has consciously decided not to mention name of any CA firm in this report
including in the Annexures with a view to keep up the confidentiality of the matter and
to ensure that any observation made herein is not perceived to be agalnst any specific
firm(s) )
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consideration of the matter by a Study Group constituted in the year 2002 for
the purpose in relation to Section 25 of the Chartered Accountants Act, 1949
and submission of the summary of issues and decisions taken thereon by the
Council to the Ministry vide letter dated 29™ November, 2003 and submission
of a detailed letter dated 19% October, 2004 containing the proposals of the
Institute for amendments in the Chartered Accountants Act, 1949 and the
Regulations framed thereunder. Copies of the said correspondence were
once again sent to the Ministry vide Institute’s letter dated 3™ March, 2009, A
copy of these letters of ICAI are enclosed as Annexure I for a clear
background of the matter.

1.4 At the aforesaid meeting held with the Ministry on 27" February, 2009 and
deliberations of the Group arising therefrom, the following issues emerged for

consideration by ICAI:

(@) Manner in which cerfain Indian CA firms hold out to public that they
are actually MAFs in India, the manner in which assignments are
allotted, determination of nexus/linkage — The representatives of
certain Indian CA firms carry two visiting cards — one of Indian CA firm
and another of a multinational entity. They represent the multinational
entity and seek work for Indian CA firm.

{(b) Name used by auditor in his report — The basic question was whether
the auditors of M/s Satyam had correctly mentioned the name of their
firm in the audit report.

(¢) Terms and conditions and cost payable for use of international brand
name — No international firm will allow its name to be used by all and
sundry. The question is, what is the consideration, whether it is
determined as a percentage of fee or profits and whether it is within
the framework of Chartered Accountants Act, 1949, Regulations
framed thereunder, Code of Conduct and Ethics.

(d) Nature of extra benefits accrued to the Indian CA firms having foreign
affiliation.

() How the MAFs placed their foot in India — Long back in a meeting with
RBI, it was informed that the MAFs entered in India to set up
representative offices. No documents are available as regards the
terms and conditions set out while granting them permission to
operate in India. However, the RBI, vide its letter No.
Ref.DBS.ARS.N0.744/08:91:008 (ICAI)/2003-2004 dated 23 March,
2004 inter alia, mentioned that “RBI has not permitted any foreign
audit firm to set up office or to carry out any activity in India under the
current exchange control regulations”.

(f)  Contravention of permission originally granted by Govermment — What
was the original permission given for these firms to enter into India

GHHHPCIRepOrt - MAF - Finaldoc Page 2 of 36



and subsequently whether they are adhering to the terms and
conditions of that permission? If contravention was found, to take up
with Government/FIPB — For approaching Government or FIPB, ICAI
must have information as to the nature of permission given. As
already mentioned, no documents are available indicating the nature of
permission granted. What is the current position of international trade
in accounting and related services? The opening up of accounting and
refated services can be linked to reciprocal opening up by developed
countries.

(g) Additional powers required by ICAI to curb the malpractices — If under
the existing legislation, ICAI does not have enough powers to curb this
practice, whether they would need more powers. A separate proposal
for amendment of Chartered Accountants Act, 1949 has been sent by
the Council to the Government, seeking additional powers.

1.5 The above issues had been referred to the High Powered Committee on
Satyam Fiasco, which was constituted by the 20% Council at its meeting held
on 12%-13% January, 2009 in the aftermath of Satyam fiasco. The said
Commitiee had submitted its Report (Part-I) to the Council, which after
deliberations, had forwarded the same to the Ministry of Corporate Affairs
vide letter dated 17 J uly, 2009,

1.6  Thereafter, the draft Report (Part-I1I) was deliberated in detail by the Council
at its special meeting held on 13" March, 2010. After discussions, the Council
decided to constitute a Group of Council Members to further modify the said
Report integrating the various suggestions made by members across the table

during the discussions on the Report.

1.7 The Group constituted by the Council decided that the Report on “Satyam
Fiasco” should be submitted to the Council distinct from the “Report on
operation of Multinational Network Accounting Firms in India®. The said
report, after due consideration by the Council, was submitted to the Ministry
of Corporate Affairs on 24" May, 2010.

1.8 Accordingly, the issue which now remained before the Group for
consideration was Operation of Multinational Network Accounting Firms in
India including use of international brand name and all related concerns as
detailed in para 1.4 hereinabove.

1.9 In this report, the Group has dealt with Operation of Multinational Network
Accounting Firms in India and issues connected therewith.

2. Composition of the Group

2.1 The High Powered Committee on Satyam Fiasco was originally constituted
und_er the Chairmanship of the then Vice President, CA. Uttam Prakash

Page 3 of 36
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Agarwal, at the 284™ meeting of the Council held on 12" & 13" January,
2009. CA. Uttam Prakash Agarwal continued to be Chairman of the said
Committee after taking over as the President of the Institute on 5% February,
2009. Arising out of the deliberations of the draft report prepared by the said
Committee, the Council constituted a Group at its special meeting held on 13%
March, 2010 to carry forward the work of the Committee. The details of the
same are given in para 2 of Report (Part-II} of the said Committee. The said
Group was constituted by the Council as under:

CA. Subodh Kumar Agrawal (Convenor)
CA. Vinod Jain

CA. Jayant Gokhale

CA. Madhukar Narayan Hiregange

CA. Sanjay Kumar Agarwal

Shri G. Ranganathan, Deputy Secretary, ICAI was appointed as Secrefary to
the said Group.

Meetings of the Group and Council
The Group met on the following dates:

1% meeting - 23" April, 2010 at New Delhi

2" meeting - 2" May, 2010 at New Delhi

3" meeting — 111" May, 2010 at New Delhi

4" meeting — 8" July, 2010 at New Delhi

5% meeting — 14" July, 2010 at New Delhi .
6" meeting — 24" & 25* July, 2010 at New Delhi

7" meeting — 29" July, 2010 at New Delhi

8" meeting — 29" March, 2011 at New Delhi

After the 7® meeting of the Group was over on 29" July, 2010, the draft
report on Operation of Multinational Network Accounting Firms in India was
placed before the 297" meeting of the Council held from 4™ to 6 August,
2010, wherein the same was introduced by the Convenor. The report was
thereafter considered by the Council at its 298™ meeting held on 20M-21%
September, 2010 and continued on 7% October, 2010, when, it was inter-alia
decided to request the firms which had masked certain details while sending
documents/information to the Group, to submit required details unmasked to

the Group.

The modified report on Operation of Multinational Network Accounting Firms
in India was circulated to the members of the Council vide email dated 3
February, 2011 and again vide email dated 9 March, 2011 with a request to
send their comments, if any. Comments have been received from some
members of the Council which have been considered by the Group at its 8"

meeting held on 29™ March, 2011. -
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Observations

With a view to appreciate the concerns expressed by the Government, the
High Powered Committee and the Group constituted subsequently by the 21%
Council on 13™ March, 2010 have considered the views expressed by
members at various forums, press, media, submissions to the Council,
correspondence, minutes of the Council and its Committees, Report of the
Study Team constituted by the Council in April, 1995 under the Chairmanship
of CA. Y.M. Kale, the then President, Report of the Study Group constituted
by the Council in February, 2002 under the convenorship of CA. Jayant P.
Gokhale, and steps initiated by ICAI with regard to implementation of the
decision taken by the Council thereon. It was noted that the Council, at its
meeting held in October, 2003, had considered the report of the Study Group
and thereafter a summary of the issues concerning MAFs and the decisions of
the Council on the Report of the study group were communicated to the
Ministry of Corporate Affairs (the then Department of Company Affairs) vide
letter dated 29" November, 2003. The same are summarised at Annexure -~

I hereto.

The Council of ICAI has deliberated that some of the MAFs are active in India
and are rendering services such as assurance services, taxation services, etc.
normally provided by Chartered Accountants, without registration with the
Institute and without being subject to any disciplinary and regulatory control
on the ethical and independent issues. Certain MAFs either as corporate
and/or other juridical persons with the international brand name were given
permission by the other regulators/Government for doing consultancy
business in India. These entities have established significant commercial
presence In India and are rendering assurance services. These private limited
companies, in certain cases, solicit professional work including audits by using
the international brand name and projecting large experience, infrastructure
and international database including turnover, manpower size, technical
expertise and experience in other countries. These private limited companies
work under the name and style/trade name/brand name of well known MAFs
and In certain cases also co-brand multinational name with certain Indian CA
firms including by making presentations and organising mega public
programmes. In fact these firms and individuals employ with them as
Directors or partners or in other capacity and hold out to the public that they
are MAFs. In view of their well known brand and presence internationally,
the corporate sector, the Government and the society at large and sometimes
even the regulators carry a wrong impression as if these private limited
companies are in fact MAFs and the services being provided by these private
limited companies are actually services being provided by such MAFs.,

Certain Indian CA firms and private limited companies associated with them
hold out to public that they are actually MAFs in India whereas to the
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ICAl/regulators, they hold out that they are purely Indian CA firms having no
relationship with foreign entities. _

4.4 It is important for the Government, regulators and the ICAI t0 ensure that
such wrong impression is not permitted and all entities other than Chartered
Accountants in practice and CA firms should be actually prohibited directly or
indirectly from providing auditing and assurance services, as these are
required to be regulated in the public interest. The very objective of having
the profession relating to accountancy under specific Act of Parliament,
incorporating therein a strict disciplinary and ethical code was to ensure that
there is no dilution of the professional standards and services are provided in

a regulated manner.

4.5 In certain cases, joint venture agreements, MOQUs, foreign collaboration
agreements, shareholders agreements, private equity participations and side
letters are exchanged between parties mandating appointment of auditors as
prescribed by intermational parent. In certain cases, public sector
undertakings, Government departments, Central and State Governments
advertise for various professional services, wherein the basic eligibility
requirement tends to favour Multinational Network Accounting Firms or other
corporate entities. It has also been observed that auditors have been
replaced by Indian CA firms networked with Multinational Network Accounting
Firms apparently for no professional reasons.

4,6 The ICAI has been pursuing with the accounting bodies in different countries
for recognition of its qualification and relaxation for its members for entry
level requirements like appearance in certain papers such as accounting,
auditing as well as tgaining requirements giving due credit to the ICAI's

. educational and training curriculum. In addition, the Indian Chartered
Accountants face various invisible/non-professional barriers like visa,
citizenship and residency requirements, procedural impediments to provide
services in such countries. While the Institute has been pursuing vigorously
for recognition of its qualification for ensuring level playing field for Indian
Chartered Accountants whereas the countries concerned are not showing a.
sense of seriousness and urgency which these matters deserve. Indian
Chartered Accountants are not getting a fair, reasonable and mutual
treatment which they deserve. Since MAFs, in corporate or other form, are
already commercially present and operating in India on the basis of holding
out as MAFs, the Indian CA firms and private limited companies may be
dejure owned and managed by Indian Chartered Accountants, whereas
defacto these are fully governed by MAFs having headquarters in developed
countries, who are denying a level playing field to Indian Chartered
Accountants in their country by the restrictions as explained herein. As a
result, the negotiating capacity of India for the accounting services favouring
the Indian accountants has been significantly reduced. In fact, this has also
adversely affected the bargaining capacity of the Government of India for
Indian accounting profession under the ongoing negotiations under the
WTO/General Agreement of Trade in Services (GATS).

Page 6 of 36
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4.9
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The following services iter-alia are included in the domain of Chartered
Accountants as per WTO/GATS:

CPC 862 - Accounting, Auditing and Book keeping services — Accounting
and Auditing services is further divided into the following sub-
classes:

86211 - Financial auditing services

86212 — Accounting review services

86213 — Compilation of financial statements services
86219 — Other accounting services

CPC 863 - Taxation Services — Further divided into the following sub-
' classes:
86301 — Business tax planning and consulting services
86302 — Business tax preparation and review services
86303 — Individual tax preparation and planning services
86309 — Other tax related services

CPC 865 - Management Consulting Services — Further divided into the
following sub-classes:
86501 — General management consulting services
86502 — Financial management consulting services (except
business taxation services)
86504 — Human resources management consulting services

CPC 866 - Services related to Management Consulting — Further divided
into following sub-classes: '
86601 — Project management services, services other than for
construction
86602 - Arbitration and conciliation services
86609 — Other management services

However, it has been noticed that the entities having similar name as that of
MAFs, which entered through Automatic/FIPB route for rendering
management consultancy services (as defined in CPC 865), are transgressing
the permission so granted and are rendering taxation services (CPC 863),
auditing, accounting and book keeping services (CPC 862) and legal services
(CPC 861). Instances brought to the notice of the Study Team constituted by
the Council in April, 1995 and the Study Group constituted by the Council in
February, 2002 are placed at Amnexure — IIT . Extracts taken from the

website pages of some of the MAFs are given at Annexure — IV.

It is noted that as per the policy of the Government of India, foreign direct
Investment (FDI) is not permitted in the field of accounting, auditing and
book keeping services, taxation services and legal services and no
commitment had been made by India for opening of such services under the
WTO/GATS. However, some entities were not only providing services through
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their own establishment (signifying their commercial presence i.e., Mode-3) in
India but also through service providers in India particularly for those services
like auditing which cannot be rendered by them under the relevant laws of

the country.

4,10 It is further noted that vide revised offer document TN/S/0/IND/Revl dated
24" August, 2005, India made a revised offer under WTO/GATS in respect of

accounting, auditing and book keeping services as under:

1. Mode 3 has been kept as unbound both under limitations on market
access and limitation on national treatment column for accounting and
book keeping services.

2. Specific commitments for CPC 862 exclude audit services from the
scope of offers.

4,11 In terms of current exchange control policy and foreign direct investment
policy, no foreign investment in partnership firms or proprietary firms is
permitted except from non-resident Indians or persons of Indian origin. FDI
is permitted only in corporate form, if the investment is to come in from
foreign citizens or entities outside India. In view of the fact that the
Chartered Accountants are prohibited to practise in corporate form to
undertake audit and assurance services, FDI in a Chartered Accountant firm
cannot be made except by non-resident Indians or persons of Indian origin,
subject to regulatory guidelines and restrictions imposed by the Chartered
Accountants Act, 1949 and the Regulations framed thereunder.

4.12 The Council of Institute had requested the then Department of Company
Affairs vide its letter dated 19™ October, 2004 to take necessary action
including reference to the RBI and Ministry of External Affairs (MEA) — ;

(iy  for reviewing the existing situation for ensuring reciprocal advantage in
favour of the Indian accounting profession;

(i) to take appropriate action against MAFs if found fo be in violation
including cancellation/revoking/withdrawal of the permission already
granted to such foreign entities;

(i) to ensure that the non-compliance of the terms & conditions of the
permission granted by the Government to such MAFs is dealt with

effectively;

(iv) to prohibit the MAFs/consultancy firms which have set up commercial
presence either as a corporate entity or otherwise from defying the
restrictions in terms of the Government policy both in letter & spirit;

and

Page 8 of 36
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)

to ensure that the names of the companies which are same or similar
to the names of MAFs should not be allowed to continue to operate in

India.

4,13 Further to the meeting with the Ministry of Corporate Affairs on 27" February,
2009, the Committee had decided to call for following information/details
from the Indian CA firms perceived to be having international affiliations inter-
alia to examine the possibility of financial dealings with MAFs and to examine
whether or not they are functioning within the framework of the CA

profession:

(a) Agreement/contract with the multinational entity

(b) Terms and conditions for usage of name of multinational entity

(¢)  Arrangement for sharing of fees/profit with other Indian CA firms with
similar/identical hame and with the multinational entity

{(d) Arrangement for sharing of human resources and infrastructure with
other Indian CA firms with similarfidentical name and with the
multinational entity

(e) Details of remittances made to and received from the multinational
entity

(f)  Partnership deed

(g} Income-tax assessment orders for the last 3 years. If assessment

(h)

orders have not been received, then they may submit computation of
income and copies of returns
Copies of letterheads and visiting cards generally used

4.14 Accordingly, the following steps were taken:

GHHPCIReport - MAF - Fnaldoc

During March-April, 2009, letters were written to 94 firms of Chartered
Accountants which were perceived to be having affiliations with
international entities seeking aforesaid details. These 94 firms included
firms having identical/similar firm name, as that of their principal firm.

An announcement was hosted in the website and was published in
July, 2009 issue of the CA Journal, in response to which 20 more firms
voluntarily responded to the Committee’s requirements.

A renewed exercise was undertaken in March-April, 2010 to gather
information from websites about more Indian CA firms which might be
having affiliation with foreign accounting firms/networks. A repeat
announcement was hosted in the Institute’s website on 16" April, 2010
making it mandatory for all Indian CA firms having international
affiliations to submit the afore-mentioned details/documents to the
Institute forthwith. The exercise resulted in finding out names of 50
more firms, taking the total number of firms identified to 164. Letters
were written to them requesting them to submit the aforesaid details.
Another announcement was hosted in the website of the Institute in
October, 2010 and thereafter also published in the November, 2010
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issue of the Journal, “The Chartered Accountant’ and the newsletters
of the Regional Councils. Seven more firms have responded to the
announcement and have submitted the documents/details sought for
in the said announcement. Thus, the total number of firms which have
responded to ICAI's announcement is 171.

. Since some of the firms out of the above 171 firms were reluctant in
submitting copies of agreements with foreign entities and also copies
of their tax returns, their specific attention was drawn to Item (2) of
Part III of the First Schedule to the Chartered Accountants Act, 1949.

4,15 The responses received from the firms have been studied and a
summarisation of the same has been given in paragraph 5 hereinbelow.

4.16 The 171 firms from whom documents/details were called for, by and large
furnished the documents that were called for. However, certain CA firms
have submitted the documents by masking certain portions contained in their
agreements, partnership deeds and assessment ordersfincome tax returns
claiming confidentiality and commercially sensitive nature of the documents.
The financial details were asked with a view to confirm compliance of these
firms with the code of ethics in regard to sharing of fees, inward and outward
remittances, nature of expenses, financial dealing with non-members, nature
of payment, nature of revenue, sharing of fees belonging to non-members
and to identify activities not permitted within the framework of the Chartered
Accountants Act, 1949, other laws including Foreign Exchange Management
Act, 1999 and Foreign Contribution (Regulation) Act, 1976, Code of Ethics and
conduct. Masking/omission of certain portions was construed as non-
compliance with the directions of the Institute, and such firms which had
masked certain portions were asked to additionally submit copies of their
financial statements i.e. Income & Expenditure Account and Balance Sheets
or Statement of Affairs including tax audit reports for the last 3 years.
However, these firms, instead of submitting unmasked and complete
information, had been questioning the logic/reasoning behind asking such
data, which according to the firms are commercially sensitive/confidential.
Despite reminders, some of the firms had not submitted unmasked/complete

details.

4.17 The draft of this report was placed on the table of the Council at its 297
. meeting held on 4" to 6™ August, 2010 and was introduced by the Convenor
of the Group constituted by the Council. Thereafter, it was decided to
request the members to send their comments on the afore-mentioned draft
report so as to reach the office by 15 August, 2010. It was further decided
that the afore-mentioned draft report and the comments thereon, if any,
rececived till that date will be collated and will be placed for discussion at the

next meeting of the Council to be convened.

4,18 The draft report was thereafter considered by the Council at its 298" meeting
held on 20™ & 21% September, 2010 wherein the Council considered the
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comments received from many members of the Council on the said draft
Report. Upon consideration, the Council requested the Group constituted by
it to make changes in the report appropriately incorporating the views
expressed therein.

4.19 The draft report was thereafter considered at the adjourned 298" meeting of
the Council held on 7" October, 2010, At this meeting, further comments
received from Council members were also included for consideration by the
Council. At the said meeting at the behest of the President, the Council
agreed to aliow all the members of the Council present to participate in the
deliberations including some of the members who were partners of
firms/associates with MAFs, based on whose inputs, the draft report had been
prepared by the Group constituted by the Council and placed before it for
consideration. The Coundil threadbare deliberated on the above-mentioned
report presented before it by the Convenor of the Group constituted by the
Council. The Council decided to request the firms which had masked certain
details while sending documents/information to the Group, to submit
unmasked details to the Group. The Council also decided to publish an
announcement as mentioned in para 4.14 above calling upon firms, which
have hitherto not disclosed their affiliations/arrangements with foreign
firms/entities, to come forward to disclose the same and also submit the
documents/details asked for by the Group from such firms. The Council
authorised President and Vice President for further changes/modification in
the report in the light of the views expressed by the members, and circulate
the same to the members of the Council with a request to give their
comments, if any, within a week’s time. It was further decided that once the
report was finalized, the same may be hosted on the website.

4.20 Accordingly, letters were written to those firms which had masked certain
data while furnishing the documents/details asked for by them. The reasons,
in brief, as to why the documents were being called for, were also given to
them. As on the date of report, two of the networks have submitted
unmasked particulars, without giving full details as desired from them,
whereas two other networks are seeking a personal hearing to show the
documents. The Group considered this matter and noted that in pursuance to
the directions given at the 298" (adjourned) meeting of the Council held on
7" October, 2010, a detailed letter dated 12" November, 2010 was written to
all such firms which had not so far fumished detailed unmasked information.
The Group considered the fact that detailed reasoning was also given in the
said letter dated 12" November, 2010 as to why the Group actually needs the
information. The grant of request for personal hearing to submit the required
information was not considered appropriate since there were directions given
by the Council to call for required information. It would not be within the
power of the Group to override such directions especially granting any
concession to certain firms whereas others have already submitted the

required information.
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5. Summarisation of responses received from CA firms

MAF Network A

5A.1 A group of CA firms comprising of certain number of firms, separately
registered with the Institute, have formed a network. However, the network
has not been registered with the Institute. Out of these firms, some firms
having identical names have claimed to be a member of a Swiss Verein
{cooperative).  According to these firms, the international entity does not
provide direct service to any clients, but only assists the member firms and
their affiliates. The international entity does not have any parthers or
shareholders and that all the member firms spread all across the globe are
independent firms as claimed by them. The international entity has granted
the participating firms in the network, its permission to use the international
brand name. They have claimed that there has not been any sharing of
revenue or profits for use of brand name, and that no royalty was payable to
the international entity. According to them, the international entity assists the
member firms and their respective affiliates in several countries to maintain
high levels of quality and integrity and sustain the trust of their clients, the
capital markets, their people and the public. They have also mentioned that
the international entity provides to the member firms, inter-afia, systems,
technology, update on global developments, training and consultations on
technical matters to enable the member firms to render expéert services to
their clients and that the benefit of global experience on various technical
matters is shared among the member firms. According to these firms, the
network makes payment as contribution towards budgeted expenses in the
nature of sharing of cost of administration which includes annual subscription
and sharing of technology and other costs, which does not exceed X % of
the network’s revenue, Besides, they also share technology cost and other
costs which amount to X % of network’s revenue. The Board of Directors of
the multinational entity determine the contribution payable by the member
firms towards the budgeted operating expenses of the multinational entity. If
no such allocation is effected, then the maximum yearly contribution of
member firms shall be Y Swiss francs.

5A.2 Though, the said firms with identical name have claimed to be members of
the international entity, yet the License Agreement and Verein documents
have been signed by one of these firms only. These firms also claim that they
do not use the name or logo of the international entity although the trade
name of the CA firm is same/similar to brand name of the international
network.  However, the firms, having come into existence prior to
amendment of Chartered Accountants Regulations, 1988, when the
requirement of a firm name to be based on the names of partners was not
there, got the firm name which is similar to the name of the international
entity. ICAI also registered certain more firm of Chartered Accountants with
similar names on the basis of interpretation of Regulation 190 during 1995 to
2001. According to these firms, they have received financial grants from the
international entity, the aggregate of which has not exceeded Z % of the
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network’s revenue. The purpose of receiving financial grant from the
international entity has not been disclosed by these firms.

5A.3 The rest of the firms in the same network, which reportedly do not use the
international brand identity, have informed that they have neither made any
remittances to nor received any remittances from the international entity.

5A.4 Some of the obligations mentioned in the Agreement with the international
entity are that -

(i) Each member firm will refer to the other member firm client work that
is to be performed in their jurisdiction and contacts that may lead to
such work.

(i)  Each member firm will align national plans, strategies, businesses and
operations with global plans, strategies, businesses and operations as
approptriate and in consultation with the international entity.

(iiy  Each member firm will advise the international entity (network) of the
details of all joint ventures, joint practices, proposed mergers, and
other combinations of any type with other member firms as well as all
practice activity in jurisdictions other than those assigned to such
member firms.

SA.5 The firms in the network and all its personnel use the name of the
international entity in their email IDs. The said email ID with domain name of
the multinational entity is being used in the visiting cards by the partners of
these firms and their CA employees also. This clearly support holding out by
these firms that they are part of the international network A of MAFs,

5A.6 All the firms have mentioned that they share their human resources and
infrastructure with the participating firms in the network, though it is not
specifically mentioned whether articled assistants are also being rotated
between the firms.

SA.7 The Form D filed by one such firm under the Rules of Network formulated by
the Council was perused, wherein the firm has mentioned that the
international entity has allowed the firm to use the brand name, but they do
not have any network with any foreign entity.

5A.8 Qbservatigns:

(i)  The multinational entity has granted permission to the participating
firms in the network to use the brand name. This is notwithstanding
the fact whether the firms have signed the License Agreement with the
multinational entity or not. The relationship between members, firms
and how these are governed from same offices under common

-
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management and control is not disclosed. The data disclosed on the
website, however, clearly brings out the linkage.

(i) Though some of the participating firms in the Network A have not
signed. the Verein document or Name License Agreement, yet while
making remittances to the multinational entity, the revenue of the
entire network is taken into account.

(i) The Verein Document makes a mention of Supplemental Regulation,
but while submitting documents to the Institute, the firms in Network A
have not submitted a copy therecf.

(iv) The networking firms in Network A have recelved financial grants from
a non-CA firm. A member of the Institute is prehibited from receiving
any part of profits from a non-member of the Institute. Such an act on
the part of a member/firm seems to be in violation of Item (3) of Part I
of the First Schedule to the Chartered Accountants Act, 1949.

(v) The networking firms in Network A have made remittances to the
multinational entity, sharing their revenue with multinational entiy,
which they have claimed to be towards subscription fees, technology
cost including cost of licenses obtained for software, budgeted
expenses, cost of administration etc. However, the firms have not
provided break-up/computation and whether the cost includes cost
towards marketing, publicity and advertising the. products and services
in India as well as abroad and any other cost which is not allowed as
per the Chartered Accountants Act, 1949, Regulations framed
thereunder and Code of Ethics. The firms in Network A have also not
furnished any data in support of their claim that the money remitted by
them to the multinational entity is in respect of above matters only and
that the same in no way relates to the volume of business generated
through the efforts of the multinational entity and through use of
brand name. A total and full disclosure in this regard has not been
made inspite of repeated directions by the High Powered
Committee/Group on the basis of directions of the Council.

(vi) The Verein document lay an obligation on the member firms in
Network A "“to make every reasonable effort to refer clients to other
member firms”, A member of the Institute is prohibited from securing
any professional business by means which are not open to a Chartered
Accountant. However, they are required to follow the networking
guidelines of .the Institute. Such an act on the part of a member/firm
seems to be in violation of Ttem (5) of Part I of the First Schedule to
the Chartered Accountants Act, 1949,

+ {vii} The networking firms in Network A and all their personnel are using
the domain name identical to the name of the multinational entity in
their email IDs and the same is displayed in their visiting cards. This
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clearly supports holding out by these firms in Network A that they are
part of the international Network A of MAFs. Some of these firms
operate from the same premises from where their international affiliate
also operates., They share the same telephone and fax nos. thus
establishing that they are one and the same. The Indian firms in
Network A and MAFs are defacto the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountants Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
intemational entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with .........",
“Associates of .................", Correspondents of ............... ” etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
the name sought to be used is the name of an Indian firm or a foreign

firm.

(viii} The networking firms in Network A are sharing their human resources
with other firms in the network. However, it has not been possible to
ascertain whether the articled assistants are also being rotated among
the firms. It may be mentioned that articled assistants are assigned to
a member, whose obligation is to train them. As such, the articled
assistants cannot be allowed to be utilised by any other member.
However, to address this issue, there exists a provision under
Regulation 54 of the Chartered Accountants Regulations, 1988 enabling
secondment of articled assistants with a view to provide the articled
assistants the opportunity of gaining practical experience in areas
where the principal may not be in a position to provide the same.
Such secondment is allowed under the Regulations with certain
restrictions and conditionalities and the same is required to be sent to
the Institute for records within thirty days from the date of
commencement of training on secondment.

MAF Network B

5B.1 Another group of CA firms in Network B having affiliation with another
multinational entity, established under Swiss laws, has sent a uniformly
worded response to the Institute stating that they have entered into a sub-
license agreement with an Indian firm having identical name as that of the
multinational entity. This sub-license agreement confers upon the Indian CA
firms in Network B the non-exclusive rights, license and privilege to use the
name, logo and marks of the muitinational entity. By virtue of the
agreement, the sub-licensee CA firms in Network B have access to the
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international knowledge, tools, knowledge base, management systems and
databases of the international entity, which is in fact a global accounting firm.
They have stated that they are not sharing their fees or profits with any
multinational entity but “reimbursement of costs” relating to certain central
facilities and levies are made annually. They have formed a network of firms
amongst the group which has been registered with the Institute under the
Rules of Network formulated by the Council. It may be noted that as per
information provided by the firms in Network B, certain amount of money was
payable by them to their international affiliate which would amount to less
than X % of the gross revenue of the firm annually. The firms in Network B
have also mentioned that they had received reimbursement of certain travel
costs from their international affiliate.

5B.2 The sub-licensee agreement makes it an obligation on the part of the CA
firms in Network B to comply with all the policies and regulations in respect of
type of service to be performed by the firm. The agreement also makes it
mandatory for the CA firms in Network B o pay premium and other related
cost of professional indemnity insuranca. It makes obligatory for the CA firms
to maintain and submit to the sub-licensor, accurate and complete
accounting, financial and regulatory, tax and other records. The CA firms in
Network B are required to consult the international board and the sub-licensor
before merging or acquiring any entity, practice or assets.

5B.3 The CA firms in Network B and all their personnel are using the name of the
international entity in their email IDs. The said email ID with domain name
resembling the name of the multinational entity is being used in the visiting
cards by the partners of these firms and their CA employees also. This clearly
support holding out by these firms that they are part of the international

network B of MAFs.

5B.4 As per the terms of sub-license agreement, it is mandatory on the part of the
member firms in Network B to refer clients to other member firms.

5B.5 The sub-license agreement also provides for grant of financial assistance from
a non-CA Indian firm/Swiss verein to the CA firm in Network B. The full
details of actual financial assistance was not provided nor could be
ascertained in the absence of supply of information sought by the Committee.
These financial assistance may have implications/fimpact on their
independence as auditors.

5B.6 Certain amount has been charged from the Indian CA firms in Network B for
execution of the sub-license agreement.

5B.7 Observations:

(i}  The CA firms in Network B and all their personnel are using the domain
name identical to the name of the multinational entity in their emall
IDs, and the same is displayed in the visiting cards. This clearly
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supports holding out by these firms in Network C that they are part of
the international Network C of MAFs. Some of these firms operate
from the same premises from where their international affiliate also
operates, They share the same telephone and fax nos. thus
establishing that they are one and the same. The Indian firms in
Network B and MAFs are defacfo the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountants Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with .........”,
“Associates of ...................", Correspondents of ............... " etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
the name sought to be used is the name of an Indian firm or a foreign

firm.

(iy The CA firms in Network B have made remittances annually to the
multinational entity sharing their revenue with multinational entity
which they have claimed to be towards reimbursement of cost towards
central facilities and levies. However, the firms have not provided
break-up/computation and whether the cost includes cost towards
marketing, publicity and advertising the products and services in India
as well as abroad and any other cost which is not allowed as per the
Chartered Accountants Act, 1949, Regulations framed thereunder and
Code of Ethics. The firms in Network B have also not furnished any
data in support of their claim that the money remitted by them to the
muitinational entity is in respect of above matters only and that the
same in no way relates to the volume of business generated through
the efforts of the muitinational entity and through use of brand name.
A total and full disclosure in this regard has not been made inspite of
repeated directions by the High Powered Committee/Group on the
basis of directions of the Council.

(ii) The networking firms in Network A are sharing their human resources
with other firms in the network. However, it has not been possible to
ascertain whether the articled assistants are also being rotated among
the firms. It may be mentioned that articled assistants are assigned to
a member, whose obligation is to train them. As such, the articled
assistants cannot be allowed to be utilised by any other member.
However, to address this issue, there exists a provision under
Reguiation 54 of the Chartered Accountants Regulations, 1988 enabling
secondment of articled assistants with a view to provide the articled

4 .
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assistants the opportunity of gaining practical experience in areas
where the principal may not be in a position to provide the same.
Such secondment is allowed under the Regulations with certain
restrictions and conditionalities and the same is required to be sent to
the Institute for records within thirty days from the date of
commencement of training on secondment.

(iv) The obligations set out in respect of the CA firms in Network B as per
the sub-licensee agreement give a clear indication that the CA firms
are under the management and supervision of a non-CA firm for
matters such as admission of partners, merger, purchase of assets,

etc.

MAF Network C

5C.1 Another group of Indian- CA firms in Network C having name similar to that of
a MAF, have mentioned as under:

o They have entered into an Accession Agreement and Name License
Agreement with an English company limited by guarantee,

» National and international networks of the firms have formed partnerships
with head office in different cities.

e Separate firms were established because of restriction on number of
partners and number of audits.

+ Some more Indian CA firms also joined them and became part of their
network.

« The firms are having membership with the global network.

s« Member firms do not share fees or profits with the global network, but the
said global network identifies broad market opportunities for these Indian
CA firms, besides developing strategies, strengthening network’s internal
products and promoting brand name.

¢ As a member firm, these firms have access t0 common resources,
methodologies, knowledge and expertise of the internaticnal entity and
other member firms that may include audit methodology, software,
guidance, IT platforms and systems, branding and marketing materials.

o These firms share resources like manpower, technology, relevant technical
expertise, premises, administrative and other support.

o These firms have entered into a formal agreement for sharing of resources
where a firm requiring the resources of another firm within the Indian
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network of firms, compensates the relevant firm whose resources are
utilised.

5C.2 The above-mentioned group of Indian CA firms in Network C have further
mentioned as under:—

(a) they have (or some of them have applied for) an affiliation with the
global network, which refers to the network of international member

firms.
(b) Each member firm remains a separate and independent legal entity.

(c) Each member firm has agreed to perform its obligations as a member
firm as set forth in the organisational documents of the global network
and has also agreed to utilise and implement common standards and
policies approved by the said global network. Each member firm
engages in quality control and compliance monitoring activities,
covering the provision of selwces, ethics and business conduct and
independence,

(d) By joining the global network, 2 member firm gains access to the
common resources, methodologies, knowledge and expertise shared
among its member firms. -

(e) For the services rendered, payment is made by the firm(s) on the
actual and allocable cost, not exceeding certain percentage of the

firm’s revenue,

() To obtain a royalty free non-exclusive license to use the international
brand name, a member firm of the global network has to obtain a
licence from its Business Trust in United States, with the terms that its
services will comply with the quality and other requirements
established by the said Trust.

(g) Through the global work’s mobility program, partners and staff of one
member firm can be seconded to another member firm, the terms and
conditions for which are negotiated between the member firms.

5C.3 The aforesaid group of firms in Network C have applied for registration of
their network with the Institute under the Rules of Network formulated by the
Council, but the same are pending owing to completion of certain mandatory

procedural formalities.

5C.4 QObservations:

(i)  The CA firms in Network C have remitted amounts to the multinational
entity, which they claim to be on account of actual and allocable cost
for activities and services provided. However, the firms have not
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provided break-up/computation and whether the cost includes cost
towards marketing, publicity and advertising of the products and
services in India as well as abroad and any other cost which is not
allowed as per the Chartered Accountants Act, 1949, Regulations
framed thereunder and Code of Ethics. The firms in Network C have
also not furnished any data in support of their claim that the money
remitted by them to the muitinational entity is in respect of above
matters only and that the same in no way relates to the volume of
business generated through the efforts of the multinational entity and
through use of brand name. A total and full disclosure in this regard
has not been made inspite of repeated directions by the High Powered
Committee/Group on the basis of directions of the Council.

(i) The firms in Network C have admitted that the giobal network
identifies broad market opportunities, develops strategies, strengthens
network’s internal products and promotes international brand. The
member firms in India also gain access to brand and marketing
materials developed by their overseas affiliate. This amounts to
indirectly soliciting professional wotk and securing professional
business by means which are not open to a Chartered Accountant.

(iiy  The firms in Network C have mentioned that they have joined the
network and formed different firms in different cities to overcome the

limitation on number of partners.

(iv) The network CA firms have entered into an agreement for sharing of
resources. Sharing of human resources includes articled assistants
also, as confirmed by one of their then partners in a statement given
by him to the members of the Committee. It may be mentioned that
articled assistants are assigned to a member, whose obligation is to
train them. As such, the articled assistants cannot be allowed to bhe
utilised by any other member. However, to address this issue, there
exists a provision under Regulation 54 of the Chartered Accountants
Regulations, 1988 enabling secondment of articled assistants with a
view to provide the articled assistants the opportunity of gaining
practical experience in areas where the principal may not be in a
position to provide the same. Such secondment is allowed under the
Regulations with certain restrictions and conditionalities and the same
is required to be sent to the Institute for records within thirty days
from the date of commencement of training on secondment.

(v) The firms in the Network C and all its personnel are using the MAF's
name as part of domain name in their email IDs, which is displayed in
the visiting cards of the partners of these firms as well as the CA
employees. This clearly supports holding out by these firms in Network
C that they are part of the international Network C of MAFs. Some of
these firms operate from the same premises from where thelr
international affiliate also operates. They share the same telephone
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and fax nos. thus establishing that they are one and the same. The
Indian firms and MAFs are defacfo the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountant Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, "In Association with ......... "
“Associates of .................. ” Correspondents of ............."” etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
the name sought to be used is the name of an Indian firm or a foreign

firm.

(vi}  As per the Name License Agreement, the CA firm in Network C shall be
liable for and will indemnify the Business Trust against any and all
liability, loss, damage, cost, legal cost and other expenses of any
nature suffered or incurred by the Business Trust arising out of any
dispute against the Business Trust by a third party.

(vii) The service as defined in the agreement with the Trust granting license
for use of name, prescribes the services which will be covered by the
said Trust and rendered by the CA firm. This includes audit, assurance

as well as tax advisory services.

(viii) The letterheads and the visiting cards furnished by the firm in Network
C do not mention anywhere that it is a firm of Chartered Accountants.

MAF Nefwork D

5D.1 Ancther group of CA firms in Network D has registered a formal network with
the Institute under the Rules of Network formulated by the Council. Some of
these firms are memtggrs of a not-for-profit UK company limited by guarantee.
These firms have signed joining agreement and knowledge sharing
agreement with a multinational entity, which has identical name with that of a
Multinational Accounting Firm. This multinational entity has various other
independent entities. One of the firms is in the process of completing the
formal execution of the standard form agreements required to complete
joining formalities, but the firm has been operating as part of the
multinational network and continues to comply with the obligations generally
applicable to member firms of the multinational entity and remains commiited
to the multinational entity’s guiding principles.
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5D.2 The agreement requires the member firms to make remittances to the
multinational entity and its various entities as costs under various heads such
as cost for lotus notes, software license cost and global technology cost etc.

5D.3 The Joining Agreement mentions that the membership with multinational
entity results in a number of benefits to the member firm in the area of client
service. It also mentions that the member firms contribute substantial
commercial value to the inter-relationship between the member firms.

5D.4 The Services arrangement spells out the arrangement for developing
programs that help the member firms buiid relationships with targeted clients
to generate revenue, developing and improving relationships with key clients,
engaging in business pursuits of prospective clients.

5D.5 The Name License Agreement entered into by the firms entitles them to use
the multinational entity’s name and logo. Though the firms have denied using
the multinational entity’s name and logo, but in their email IDs, the name of
the multinationai entity appears as a domain name.

5D.6 Observations:

()] The firms in Network D have a management services agreement,
technical services agreements, regulations and name license
agreements with other entities, copies of which have not been
furnished by the firms.

(i) The firms in Network D and all their personnel have been using the
name of multinational entity as domain name in their email IDs, which
is displayed In the visiting cards used by the partners of these firms as
well as their CA employees. This clearly support holding out by these
firms that they are part of the international Network D of MAFs. Some
of these firms operate from the same premises from where their
international affiliate also operates. They. share the same telephone
and fax nos, thus indicating that they are one and the same. The
Indian firms and MAFs are defacto the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountants Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. 1In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the .
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with ......... .
“Associates of ... ", Correspondents of ............... “ atc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether

Page 22 of 36

GIHPCIReport - MAF - Firad dloc



the name sought to be used is the name of an Indian firm or a foreign
firm. :

(i) The firms in the Network D have signed an agreement for sharing of
human resources. However, it has not been possible to ascertain
whether the articled assistants are also being rotated among the firms.
It may be mentioned that articled assistants are assigned to a member,
whose obligation is to train them. As such, the articled assistants
cannot be allowed to be utilised by any other member. However, to
address this issue, there exists a provision under Regulation 54 of the
Chartered Accountants Regulations, 1988 enabling secondment of
articled assistants with a view to provide the articled assistants the
opportunity of gaining practical experience in areas where the principal
may not be in a position to provide the same. Such secondment is
allowed under the Regulations with certain restrictions and
conditionalities and the same is required to be sent to the Institute for
records within thirty days from the date of commencement of training

on seccndment.

(iv) One of the network firms in Network D, though is yet to sign the
agreement with the multinational entity, but has already been
operating as part of the multinational entity’s network and complies
with the obligations.

(v) The amount of remittance made by firms in Network D to the
multinational entity (exceeding Rs. XXX million in a year) has been
disclosed. However, the firms in Network D have not provided break-
up/computation and whether the cost includes cost towards marketing,
publicity and advertising the products and services in India as well as
abroad and any other cost which is not allowed as per the Chartered
Accountants Act, 1949, Regulations framed thereunder and Code of
Ethics. The firms have also not furnished any data in support of their
claim that the money remitted by them to the multinational entity is in
respect of above matters only and that the same in no way relates to
the volume of business generated through the efforts of the
multinational entity and through use of brand name. A total and full
disclosure in this regard has not been made inspite of repeated
directions by the High Powered Committee/Group on the basis of
directions of the Council.

General obseryations and findings applicable to various Network Groups:

5E.1 An analysis was made from the records of the Institute as regards the size of
the firms. From the said analysis, it was evident that some of the
abovestated firms have not developed requisite human resources. It is
cvident that some of these firms with lesser resources have to count on other
firms to fulfil their professional commitments. The ratio of paid assistants to
number of partners in some of the firms is very low as compared to other
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firms. It was seen from a copy of the assessment order in respect of one of
the firms that the assessing officer has recorded that the said firm has an
understanding with other sister concerns for getting accounting and auditing
work done. He ‘has observed that the firm did not have required
infrastructure in the last 8-9 years and therefore, the professional work has
been sub-contracted by them to other firms with a marginal benefit plus TDS.

5E.2 The Council has prescribed a maximum limit for statutory audit and tax audit
which a member in practice can undertake in a year. However, by way of
sub-contracting the entire work of audits to another firm, the firm which
actually undertakes the sub-contracted work runs the risk of exceeding the
threshold limit, which may also result in deterioration of quality of
performance. Another methodology observed to defeat the purpose of these
limits was to have firms with similar or almost identical names with only minor
variations in suffix where the intent was apparently to project that it is the
same firm, but at the same time circumvent the application of such limits.

5F.1 The following information furnished by some other firms are also brought to
the notice of the Council:

(i}  As per the agreements, member firms (not necessarily Indian CA firms)
are required to refer the work among themselves. Further, in respect
of some firms, referral fee is payable and receivable as agreed upon
between members. In a large number of cases, specific percentage of
fee for referred work is payable as mentioned in the agreement.

(i) Many agreements provide for use of name and logo. A few firms have
been found to be using the brand name and logo on their professional

stationery.

(iiiy Some firms and their personnel use the name of multinational entity as
part of their email ID. The said email ID with domain name of the
multinational entity is being used in the visiting cards by the partners
of these firms and their CA employees also. This clearly support
holding out by these firms that they are part of the international
network of MAFs,

(iv) Many firms have been making remittances to the foreign entity with
whom they have affiliations. However, the firms have not provided
break-up/computation and whether the remittance is only towards
marketing, publicity and advertising the products and services in India
as well as abroad and any other payment cost which is not allowed as
per the Chartered Accountants Act, 1949, Regulations framed
thereunder and Code of Ethics. In most of the cases, remittances are
linked as a percentage to revenue with a minimum and/or lumpsum
amount. The firms have also not furnished any data in support of their
claim that the money remitted by them to the multinational entity is in
respect of above matters only and that the same in no way relates to
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the wvolume of business generated through the efforts of the
multinational entity and through use of brand nhame.

(v)  One firm has mentioned the words, “Associated firms throughout the
world” in its letterhead, though it claims to be not having any foreign
affiliation. :

(vi) Some of the firms have received remittances from non-members.
However, they have not disclosed what these remittances relate to.

(vii) In respect of certain firms, the agreement itself provides that the
multinational entity will provide professional opportunities to the
member firms.

(viii) In case of certain firms with identical/similar names, it is observed that
the agreement has been signed by one of the firms, but the resultant
benefits are being enjoyed by other firm(s) in the group. Inter-se
agreements between the group formal/informal has not been disclosed.

(ix) It has been observed that some of the firms have mentioned that
though they have an affiliation with a foreign entity, but there is no

formal agregment.

(x) Some of the firms have sent copy of the main agreement, but without
certain annexures or schedules. When submitting a copy of
agreement, a professional firm would be expected to supply complete
copy for it to be meaningful. In the absence of the same, the gaps in
data and their impact are not capable of identification.

SF.2 As far as payment or receipt of fee on referral work is concerned, the pre-
amended Chartered Accountants Act, 1949 completely prohibited payment or
acceptance of any share, commission or brokerage in the fees receivable or
payable, as the case may be. The said provisions read as under:

Irem (2) of part I of the First Schedule (pre-amended Act)

A chartered accountant in practice shall be deemed (o be guilly of
professional misconduct, if he pays or allows or agrees lo pay or allow,
directly or indirectly, any share, commission or brokerage in the fees or profits
of his professional business, fo any person ofther than a member of the
Institute or a partner or a retired partner or the legal represeniative of a

deceased partner;

Explanation — In this item, “partner” inclides a person residing outside India
with whom a chartered accountant in practice has entered into partnership
which is not in contravention of ftem (4) of this Part.
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Itern (3) of part I of the First Schedule (pre-amended Act) :

A chartered accountant in practice shall be deemed fo be guilty of
professional misconauct, if he accepts or agrees to accept any part of the
profits of the professional work of a lawyer, auctioneer, broker, or other
agent who is not a member of the Institute.

SF.3 The amended First Schedule to the Chartered Accountants Act, 1949
(amended Act of 2006) slightly liberalised the provisions and it read as under:

"Ttem (2) of Part I of the First Schedule (post amended Act)

A chartered accountant In practice shall be deemed to be guilty of
professional misconduct, if he pays or aflows or agrees fo pay or aflow,
directly or indirectly, any share, commission or brokerage in the fees or
profits of his professional business, to any person other than a member of
the Institute or a partner or a retired partner or the legal representative of a
deceased partner, or a member of any other professional body or with such
other persons having such qualifications as may be prescribed, for the purpose
of rendering such professional services from time to time in or outside india.

Explanation :— In this item, "partner” includes a person residing outside India
with whom a chartered accountant in practice has entered into parinership
which is not in contravention of item (4) of this Part:”

"Item (3} of Part I of the Arst Schedule (post amended Act)

A chartered accountant in praclice shall be deemed to be guilly of
proressional misconduct, accepts or agrees to accept any part of the profits of
the professional work of a person who is not a member of the Institute:

Provided that nothing herein contained shall be construed as prohibiting a
member from entering into profit sharing or other similar arrangements,
Including receiving any share commission or brokerage in the fees, with a
member of such professional body or other person having qualifications, as is
referred to in item (2) of this Part;

5F.4 The amended provisions in the Act aliow a Chartered Accountant in practice
to share his fees with a person other than a member of the Institute, who is a
member of other professional body or with such other persons having such
qualifications as may be prescribed. Similarly, the amended provisions also
allow a Chartered Accountant in practice to accept any share, commission or
brokerage from a member of other professional body or other person having
qualifications as may be prescribed. The amended Regulation 53A(1)
specifies the category of members of professional bodies with whom fees can
be shared which includes professionals such as Company Secretaries, Cost
Accountants, Advocates, Architects and Actuaries professionals. Regulation
53A(2) specifies that the exceptions will -also cover those persons having
membership of the professional bodies or institutions outside India whose
qualifications relating to accountancy are recognised by the Council under
sub-section (2) of Section 29. In none of the cases, professionals or firms
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outside India have been notified in terms of Section 29(2). Although there
are enabling provisions in the Act and the Regulations, these have to be read
in conjunction with Regulation 53A which specifies the professionals with
whom fees/profits can be shared.

5F.5 Thus, payment or receipt of referral fees per-se is prohibited unless the above
exceptions are met. The agreements or arrangements which some of the
Indien CA firms bhave with foreign accounting firms or netwoiks or
associations, containing provision for payment or acceptance of referral fee,
have been examined in the light of the aforesaid amended Act and the
Regulations and no enabling notification under Section 29(2) being there,

such payments are prohibited.

5F.6 Notwithstanding payment or receipt of referral fees, the Chartered
Accountants Act, 1949 prohibits a member of the Institute from securing
professional business by means which are not open to him. The agreements
signed by most of the Indian CA firms clearly display that the reasons for
entering into the same are to secure professional work, besides knowledge
and technology sharing. The statute prohibits Indian CA firms from soliciting
professional work. However, most of the agreements reveal that the
international entities have taken up the responsibility of finding professional
opportunities for their member firms including in some cases, matters such as
marketing, brand building etc.

5F.7 Thus, the provisions of Items (2) & (3) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 read with Regulation 53A prohibit members
in practice from sharing their fees or even agreeing to share their fees with
persons not covered under the exceptions mentioned therein. Similarly, the
above provisions also prohibit @ member in practice from accepting or
agreeing to accept any part of profits of professional work of persons not
covered under the exceptions mentioned therein.

S5F.8 The display of affiliation or association with an international brand name
amounts to publicity and is in violation of Item (7) of Part I of the First
Schedule to the Chartered Accountants Act, 1949,

5F.9 Itis further pointed out that -

(i Many consultancy firms with names identical/similar to MAFs are
operating in India and are providing risk, financial and business
advisory, internal audit, corporate governance, tax and management
consultancy services. However, the MAFs provide audit and related
services to the clients spread across the globe under the same name.

(i) In India, entities by foreign names are not allowed to practice the
profession of Chartered Accountants, In view of impediment under
Regulation 190 of the Chartered Accountants Regulations, 1988, which
come in the way of permitting such trade/firm names.
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(i) Since there is an embargo on the above multinational entities including
companies to enter into exclusive area reserved for Chartered
Accountants, these entities have entered into arrangements with
certain Indian CA firms. The rules prescribe for filing of information in
the case of affiliation with muiltinational entities. It is found that all
concerned Indian CA firms have not filed the required particulars in
Form D resulting in complete data not available on the records of the
Institute, though as per Institute’s directives, it was mandatory to file
the particulars by 30" June, 2009. Whatever names of firms along
with names of their international affiliations that the Committee could
gather from various sources have been listed out are being forwarded
to the Members Section of the Institute for their information, record
and necessary action to complete their registration process and alse for
taking action for non-compliance of ICAI Reguiations and guidelines, if
any.

(v) During consideration of the draft Report (Part-II) by the Council on 13%
March, 2010, attention was drawn to the Judgement of High Court of
Judicature at Mumbai in the writ petition no. 1526 of 1995 filed by
Lawyers Collective against Bar Council of India and others, wherein the
High Court has held that “RBI was not justified in granting permission
to the foreign law firms to open liaison offices in India ..................
whether in litigious or in non litigious matters”., The same analogy is
applicable to the “practice of the profession of Accountancy and Audit”
and all the permission granted by RBI or any other authority to MAFs
or other consultancy firms should be withdrawn. The point raised by
the petitioner in the above application was that the petitioner is not
aversed to the foreign law firms practising the profession of law in
India, however, the grievance of the petitioner was that the foreign law
firms cannot be permitted to practise the profession of law even in
non-litigious matters without being enrolled as advocates under the
Advocates Act, 1961. It is suggested that the same analogy will hold
good as far as CA profession is concerned. In any case, Section 29 of
the Chartered Accountants Act, 1949 clearly recognises that the
principle of reciprocity is paramount and the operation of MAFs in India
should be viewed in that perspective.

6. Findings

6.1  The Committee/Group with a view to ascertain compliance with the various
aspects of Code of Ethics had received documents/details listed in para 4.13
hereinabove, from 171 firms, Based on information received, it was found
that for various reasons such as closure of firms, absence of affiliation etc.,
the number of firms actually covered were reduced to 135. Of these, nearly
73% of the firms submitted data in entirety. Other firms submitted most of
the data masking or withholding most of the important data, such as financial
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figures, profit sharing, capital contribution etc. primarily on the grounds of
commercial sensitiveness/confidentiality of the data.

In the absence of complete set of documents such as complete copy of
agreements between some of the Indian CA firms and their international
affitiates/network along with annexures referred thereto, networking
agreement, internal regulations, service agreements, statute of international
affiliate etc., it was not possible to draw conclusive inference as to violation of
the Chartered Accountants Act, 1949 with reference to sharing of fees or
profits with non-members, sharing profits of non-members, securing business
through means not open to Chartered Accountants, solicitation, direct or
indirect publicity etc. This shall require proper examination under the
relevant provisions of Sections 21, 22 and Schedules framed thereunder.

Most of these networks are created/established outside India and are
functioning under different set of ethical and regulatory guidelines. The
Indian CA firms having international affiliations are subject to regulatory
jurisdiction of ICAI and are required to follow the Code of Ethics applicable to
Chaitered Accountants in India. However, due to the dichotomy of other
entities operating in close association with the Indian CA firms, often
permitting common brand name, using of iogos, coupled with leveraging on
international resources etc., is vitiating the level playing field with other
Indian CA firms.

Most of these firms have a name license agreement to use internationai brand
name. One of the terms of such agreement is that apart from common
professional standards efc., the Indian affiliates shall harmonise their policies
etc. with the global policies of the network. In this manner, matters such as
selection and appointment of partners, acquisition of assets, investment in

. capital etc, are regulated through the means of such agreements and at times

even the representative voting is held by an aligned private limited company
rather than the CA firms themselves. As a consequence of this, the control of
the Indian CA firm is effectively placed in the hands of non-
members/companies/foreign entities. The desirability of such a practice from
the point of view of independence needs to be examined in the light of Code
of Ethics and Schedules to the Chartered Accountants Act, 1949 and Sections

21 and 22 thereof.

In respect of some firms with names approved by Institute e.g. “XYZ & Co,
Patna”, the partnership deeds sent by the said firm revealed that the name of
the firm is given as “"XYZ & Co.” and not as "XYZ & Co., Patna” which is the
name registered by the Institute, This means that the firm has submitted to
the Institute, the partnership deed of a firm by the name “XYZ & Co.”,
whereas the partnership deed supposed to have been submitted should be
that of "XYZ & Co., Patna”. Letters were written to such firms requesting
them to submit the appropriate partnership deed. The firms have replied that
it was an inadvertent mistake on their part and on the part of the Institute
which had approved a trade/firm name with city name as the suffix.
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The firms, “M/s XYZ, Patha’ and “M/s XYZ & Co. Patna’, vide form no. 117
sought approval of the Council of the Institute for the firm name, 'XYZ,
Patna’ and “XYZ & Co. Patna’ respectively. The subseguent forms 18 filed by
the firm, for change in the constitution, also mention the firm name as such.
However, the partners of the firm, while affixing their signatures on the audit
reports, mention the name of the firm as “XYZ' and ' XYZ & Co.’ respectively,
The audit reports of companies, which were audited by them, have been
signed on behalf of M/s XYZ and not M/s XYZ Patna and by M/s XYZ & Co.
and not M/s XYZ & Co. Patna. It is an accepted fact that M/s XYZ, Patna and
Mfs XYZ & Co. Patna have carried out audits of certain companies, whose
sharehoiders have appointed M/s XYZ as the auditors., M/s XYZ and M/s XYZ
& Co., by allowing the partners of M/s XYZ, Patna and M/s XYZ & Co. Patna
respectively to audit the accounts of clients have rendered the audited
accounts invalid ab-initio.

It is noted that Item (1) of Part I of the Second Schedule to the Chartered
Accountants Act, 1949, which deals with professional misconduct in relation to
Chartered Accountants in practice, mentions that a chartered accountant in
practice shall be deemed to be guilty of professional misconduct, if he
discloses information acquired in the course of his professional engagement
to any person other than his client so engaging him, without the consent of
his client or otherwise than as required by any law for the time being in force.
The auditors, by allowing the audit to be conducted by an unauthorised firm,
without the consent of the client, which was not appointed as the statutory
auditors, may have allowed all information relating to the audit being passed
on to the said firm, thus breaching the aforesaid Item, for which both the firm
which was appointed and the one which carried out the audit, may be in
violation of the code of ethics.

In response to Institute’s letter, some firms have furnished details/documents
after masking or eliminating certain portion such as financial figures, profit
sharing ratio, capital contribution etc. The Institute has sent numerous letters
to these CA firms for providing the information particularly, copies of
agreements/contracts they have with their international affiliates/networks
with complete annexures, partnership deed with complete annexures and
schedules mentioned therein, assessment orders and/or tax returns, financial
statements le. income and expenditure statement, balance sheet or
statement of affairs including tax audit reports. As stated earlier, most of the
firms have submitted copies of agreements/contracts, partnership deeds,
assessment orders or income-tax returns, but around 27% of firms have not
furnished the information and have masked/blackened/not provided the
important information. It may be further stated that some of the firms,
instead of complying with the directions of the Institute, have questioned the
logic/reasoning behind seeking copies of income-tax returns, which according
to them are commercially sensitive/confidential. One group of firms
belonging to one network, has cited two legal opinions that they have
obtained in this regard and have declined to submit unmasked details.
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However they have sought personal hearing. As mentioned earlier, the Group
considered this matter and noted that documents have been called in
pursuance to the directions given by the Council and that detailed reasoning
for calling of documents has also been given to the firms. Hence, the Group
felt that it would not be within its powers to override directions of the Council
and grant any concession to certain firms,

Saction 2(2) of the Chartered Accountants Act, 1949 defines the term “to be
in practice”. Pursuant to Section 2(2) above, the Council of the Institute has
passed a resolution permitting Chartered Accountants in practice to render
entire range of management consultancy and other services. The members
of the Institute are governed by a Code of Ethics which is mandatory for
every member of the Institute. The services rendered by the multinational
entities in India are also in the nature of management consultancy (including
financial services, valuation, audit and assurance services etc.) and other
refated services, which is carried on through the medium of private limited
companies which are using the internationally known accounting firms’ name.
Since these entities employ Chartered Accountants as well as non-Chartered
Accountants for discharging various responsibilities, a misleading impression
is created that the services rendered by the private limited companies are in
fact rendered by a Multinational Accounting Firm. In fact, this is not so as the
company rendering such services is neither registered with ICAL nor is
governed by any ethical code or regulatory framework.

Recommendations made to the Council (as accepted by the Council
while approving this report)

Actjon on the part of ICAIL:

The Council shall consider the course of action in regard to those firms which
have only partially supplied the information called for by the Institute or have
masked certain portions therefrom. Firms having affiliation with four
international entities have not submitted complete information. The office
has communicated to all these firms on behalf of Council of ICAI/High
Powered Committee that failure to comply with directions given by the
Institute would amount to violation of Item (2) of Part III of the First
Schedule to the Chartered Accountants Act, 1949.

The Council shall consider the course of action in regard to those firms that
have shared the revenue with muitinational entity/consulting entity in India
which may include cost towards marketing, publicity and advertising the
products and services in India as well as abroad and any other cost which is
not allowed as per the Chartered Accountants Act, Regulations framed
thereunder and Code of Ethics. Such sharing of fees is ciearly prohibited by
the Item (2) of Part I of the First Schedule to the Chartered Accountants Act,

1949,
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The Coundil shall consider the course of action in regard to those firms that
have recejved financial grants from muitinational entity/consulting entity,
which is in violation of Code of Conduct, Chartered Accountants Act, 1949 and
other laws. As per the Chartered Accountants Act, a member/CA firm is not
allowed to accept any share, commission or brokerage of a non-member,

* unless the said non-member is a member of any other professional body or

possesses such qualifications as may be prescribed.

The Council shall consider the course of action in regard to the audit firm{s)
for having allowed another firm to conduct the audit and thus allowing them
access to ali confidential information about the company without the consent

of the client.

The Council shall consider directing the CA firms that they should maintain
necessary data and furnish the information relating to remittances made by
them to and received by them on account of networking arrangement or
sharing of fees from any foreign entity or MAF or members of other
professional bodies as allowed as per the CA Act and Regulations, if called for
by the Institute, including its Peer Review Board. Further, the firms under
Peer Review should show the data to the peer reviewer also.

The Council shall consider the course of action in regard to the issue where
the firms have paid or offered to pay referral fee. Similarly, in respect of
cases where part of profits of persons not falling under the exceptions to Item
3 of Part I of the First Schedule to the Chartered Accountants Act, 1949 have
been received, the Council may consider the course of action to be taken.
Further the firms under peer review should show the data to Peer Reviewer

also.

As per clause 4(iv) of Guidelines of Network formulated by the Council, the
firms having networked with a common MAF need not get themselves
registered with Institute. This position needs to be modified and it should be
made mandatory for all firms which have entered into any kind of
affiliation/arrangement with any foreign entity to disclose their international
affiliation or network to the Institute every year by way of filing the firm data
sheet. For this purpose, the rules and the guidelines governing networking
should be amended in such a way that registration of network becomes
mandatory and compliance should be enforced.

The Council shall consider the course of action in regard to those firms which
have used the name and/or logo of their international association/network in
their letterheads/professional documents, since as per decision of the Council,
the members of the Institute are prohibited from using the name and/or logo
of any international association/network.

The Council shall consider action to be taken on firms where it is established
that firms concerned have secured professional business by means which are
not open to chartered accountants.
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7.10 It was expected that in response to ICAI's web announcemeni, all the CA

firms registered with ICAI having international affiliations would disclose their

- affiliation and also submit the documents/details called for from them. In

case on a later date, the office comes to know of any firms which have

international affiliations, but yet had not come forward to disclose the same

and submit the documents/details called for, then the course of action may be
decided by the Council against such firms.

7,11 The Council shall make it mandatory for the CA firms to display in their
professional stationery that they are a firm of Chartered Accountants.

7.12 It is noted that in a large number of cases, the provisions of the Chartered
Accountants Act, Regulations, Guidelines framed thereunder as well as Code
of Ethics are being misinterpreted or the spirit of the Regulations is not
complied with. It is considered appropriate that a detailed clarification is
issued creating awareness within the profession on issues where non-
compliance has been observed so that compliance is ensured in both letter
and  spirit. Accordingly, the Council may issue the foliowing
announcement/public statement clearly stating that :~

0] Without specific approval of the Council by a notification in terms of
Section 29(2) of the Chartered Accountants Act and subject to such
conditions as may be prescribed in terms of WTQO framework or
agreement to which India is a party, no Multinational Accounting Firm
can directly or indirectly operate in India either by itself or through any
agreement or arrangement with any Indian entity/firm of Chartered
Accountants or person or Chartered Accountant.

(iiy  Until an enabling notification is issued, no international firm of
Chartered Accountants or Certified Public Accountants nor any Indian
entity or person or Chartered Accountant is permitted to hold out to
public, clients, users of services, either directly or indirectly in any
manner that they are operating in India as a Multinational Accounting
Firm or part of their network or associate or franchisee or licensee or
otherwise to give an impression that they are part of or are
representing such Multinational Accounting Firms.

(i) The CAs or CA firms or other entities owned or controlled or managed
by Chartered Accountants having any kind of relationship with a MAF
or. a foreigner or a foreign entity should disclose the same to ICAI
along with full details of agreement or arrangements with them. They
are also required to commit in writing by way of an affidavit that they
will not hold out to any one that they are MAF or they are representing
MAF or partner or network of MAF or are associated with MAF in any
manner to any person whatsoever, unless such association is in
compliance with Clauses (i) & (ii} above.
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(iv) Indian Chartered Accountants or firms or entities under the
management, ownership or control of Chartered Accountants are
prohibited to use brand name of a foreign firm of Chartered
Accountants or Multinational Accounting Firms, either directly or
incirectly except to the extent permitted as per international
networking rules as notified from time to time.

(v)  No person or entity and specially Chartered Accountants can hold out
to public that they are operating in India as or on behalf or in their
trade name and in any other manner so as to represent them being
part of or authorised by MAFs to operate on their behalf in India or
they are actually representing MAFs or they are MAFs
office/representatives in India, except those registered with ICAI in
terms of Clause (iii) as a network, in accordance with network
guidelines as notified by the ICAI from time to time.

(vi) No Indian CA or CA firm or any other entity managed or controlled by
CAs is permitted to pay any part of their profit or fee or other receipts
to any person other than a member of ICAIL or a firm owned by them
and such payments either as cost or as a percentage of fee is
prohibited. The only thing which is permitted is payment for specific
professional fee or fee for specific information, knowledge as may be
required by the Indian firms.

Action_on the part of Ministry of Corporate Affairs, Reserve Bank of
India _and other Ministries/Departments of Government of India’
(after due process by the Council): .

The Council shall request the Ministry of Corporate Affairs, Reserve Bank of
India and other relevant Ministries/Departments of Government of India to
take appropriate action so that the following recommendations can be

implemented:

713 The Council recommends to the Government that financial institutions and
Government agencies should as far as possible engage the services of
accounting firms registered with ICAI where work involves services that can
be handled by accounting professionals (including management consultancy,
system audit, internal audit etc.) since by virtue of regulatory mechanism,
better standards of performance can be ensured.

7.14 Only Chartered Accountants and CA firms registered with the ICAI should be
permitted to provide audit and assurance services and no one cther than a CA
firm should be able to directly or indirectly hold out to the public at large,
industry, regulators and the Government or any other users that he is
representing a Muitinational Chartered Accountant firm or is providing audit,
assurances and other services regulated in India by ICAL
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7.15 The Coundil shall consider recommending to the Government to see that the
management consulting firms that have already come into India or any new
entity which is formed should adhere to the terms approved by the competent
authority for kind of services it can render and the ownership/patronage
should be disclosed by it to RBI or other competent authority and the same
should be made available to the Ministry of Corporate Affairs as and when
required. The Ministry may recommend to RBI/FIPB/SIA that all cases where
MAFs are operating in India either as private limited companies or directly or
indirectly defacto as MAF but dejure as Indian CA firms should not engage in
audit and assurance services without a no objection and permission from ICAT
and followed by RBI permission subject to such guidelines as may be
prescribed.

7.16 The Council may consider suitably amending the Chartered Accountants Act,
1949 in such a manner that the Council is vested with same powers as are
vested with Director (Discipline) under Chapter V of the said Act.

7.17 Reserve Bank of India and Government of India may be sent list of all
Multinational Accounting firms and of private limited companies and Indian CA
firms working under supervision and control of such Multinational Accounting
Firms. Reserve Bank/FIPB is requested to examine the approvals taken by
such firms/remittances being made by them.

- 7.18 RBI and Government of India may issue instructions that foreign direct
investment in accounting and auditing services is not permitted and no
private limited company or any other entity can represent or hold out that
they are a Multinational Accounting Firm nor they can hold out directly or
indirectly that they are part of any Multinational Accounting Firm.

7.19 RBI and Government of India can consider, under permission route, subject
to prior authorisation and approval of Regulator in the field of accounting and
auditing i.e. Institute of Chartered Accountants of India, permission to
professionals/professional firms from countries notified under Section 29(2) of
the Chartered Accountants Act in this behalf to invest or network with Indian
CA firms to render services in accounting and auditing services.

7.20 It may be notified that what is proposed to be restricted and be made subject
o permission is public practice in the field of —

¢ Accounting (excluding book keeping)

» Auditing including system audit, special audit, internal audit,
management audit and any other type of audit except as may be
specifically permitted by any other law.

» Taxation services i.e. advising or representing clients in India for legal
and professional aspects before assessing and appellate authorities
under the Income Tax Act and various indirect tax laws, as these
activities are permitted only to Indian lawyers, advocates (registered
with Bar Council} and to Chartered Accountants in practice/ITPs and not
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permitted to private limited companies or those representing themselves
as part of or associates of foreign accounting firms.

7.21 RBI and Government of India may also issue necessary instructions that any
joint venture agreement, MOU, foreign collaboration agreement, stakeholders
agreement, private equity fund condition, venture capital fund condition or
side letters prescribing for appointment of a specific chartered accountant or
a chartered accountant firm or any other entity shall be deemed to be illegal
and against public interest.
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: The Secretary, .

Institute of Chartered Accountants of India,

ICAI Bhavan, Indraprastha Marg,

New Delhi- 110 002 ‘

Subject: Clandestine activities/functioning of Multinational
Accounting Firms in contravention of the provisions of
the CA Act, 1949 and the Rules and Regulations
framed thereunder.

B

Sir,
D am directed to refer to'd.q.letter no. Sectt./MCA/09 dated
- 29.1.2000 of Shri Ved Jain, the then Presidenit of the Institute

addressed to Secretary, Ministry of Corporate Affairs on the
above subject.

. You are requested to clarify if any action has been taken or
Is proposed by the Institute, under the provisions of CA Act, and
the Rules and Regulations framed thereunder.

The information may be furnished to this Ministry latest by
20" February, 2009.

Yours faithfully,

‘ {JAIKANT SINGH)
¥ DIRECTOR
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- P.B. No. 7100, Indraprasthi Marg,
St G- RANGA MATWAWY ‘ New Delhi - 110 002, India.
LT N

No. 29-CA/NDM/116 . 3" March, 2009

Shri Jaikant Singh ‘
Director

Ministry of Corporate Affairs

Government of India

5" Floor, A-Wing, Shastri Bhawan

New Delhi - 110 001

Dear Sir,

Sub: Clandestine activities/functionfng of - Multinational Accounting
Firms in contravention of the provisions of the CA Act, 1949
and the Rules and Regulations framed thereunder.

Please refer to our earlier correspondences resting with your letter
dated 13" February, 2009 in the cited matter.

In this regard, we wish to bring your kind notice that several
initiatives had been taken by the institute in the past in the matter of
curbing the clandestine activitfes/functioning of Multinational Accounting
Firms in India in contravention of the Laws of the Land. Such initiatives
include detailed consideration of the matter by a Study Group, constituled
for the purpose, in relation to Section 25 of the Chartered Accountants Act,
1949 and submission of the summary of issues and decisions taken
thereon by the Council to the Ministry vide our letter of 2g'n November,
2003 znd submission of g detailed ietier dated 19 October, 2004
containing the proposals of the Institute for amendments in the Chartered

Accountants  Act and ihe Reguiations framed thereunder. For ready
reference, we enclose the following: '

(h A copy each of our letter dated 2g™ November, 2003 as well
as the'Report ¢f the Study Group:

(i) A copy of our letter dated 19" October, 2004:
(i)  Note on various intiatives taken by the Institute in the past

including its views/recommendations which need due support
of the Ministries and other Regulators.
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We take this opportumty to apprise you that pursuant to the detailed
) discussions, the Joint Secretary of the Ministry, Shri Jitesh Khosla has had
o with our President on 27" Februrary, 2009, a specnal Group has been
constituted (besides the various other initiatives taken in the wake of the
Satyam Fiasco), for considering the other related issues and making its
recommendations to the Council. The results of ‘the multi-pronged
_exercises being. carried out will be considered at our end and thereafter we

will forward to you our detailed submissions for taking appropriate actions
at various levels and in different forms.

Yours faithfully,

T. Karthikeyan




]
)

s

o=
Conﬁdential
By Courier

-CA;‘I,AW/NDM—I 16

No.29

+ Dear Shii Mehrigpg jis

Shrj Rajiv'Meh'ﬁshi, IAS

oint S eCretary to the Governmeny of Indiz .
Wistry of Finance

SPartment of Cor'npany Affa

{oomNo.SO?’, A

New Dep; ...

THE INSTITUTE B3 C"LE“ARTBRE

ACCOUNTANTS- OF INDIA
[Set Yp under an Act of Perliameiq)
R.B. N0. 7100, Indrapragtha Marg,
New Delhi -110 g2 INDIA

November 29, 2003

in the limited
as considered
he Summary of the
nclosed




A1

TAE e

Certain Co::porates;

Persons have been
under FIPg Rou

given

te’ for doing

Undertaking has
resulted in lowering the n
Under WTO/GATS neg
there are. visa,
Unwarranted
on entry of Indian

residence
CAs.

4.4

of certain restrictions by oty
.on-Indj :

: of naw. Ty
natural persgng (Mode' ¢)
to red

is.
Permitted subject

1

Rk Q. \ T ¢ -
T 4 October, 2003
a - .
: ls,sué_sIP_roblems T

Firms and other juridicaf
permission by Rgy

Consulting

NQ recinrocal

.+ This has
Cgotiatin
oliations,

9 Capacity
Further,

and other

restrictions in foreign Countries

of
to

1€.movement of

also fo pe

Prodity and removg]
S Country placed

|- Goveminighy
Ik consultirgi
E ,.;‘. MR- N

Decisions of the Councij .

Lequest DCA to
approach RBI/MEA fot review of the
situation - - for obtaining reciproca)
Permigsion, and o take approgriate v
action including canceling/revoking/
withdrawing the Permission granted,

'i‘he Councii decided to

The Council decided
approach RBI/MEA
situation for
Permissjon, and, to tak
action including cance
withdrawing the permissi

to request DCA to
for review -of the
ini reciprocal
€ appropriate
ling/ revoking/
on granted.

viders in
to Commercigl
ecided tb fake
& other relevant

dealt

Goverament ]
non-t:ompliance

“with
.ef_fect_i_\rely. .

Counsil dog
concerned:. -

mhicnt:

—
tha

i ;5‘ﬁcnf;1§j‘_
. the restiiet,
T --letferaﬁ&_s‘_i’rit. iment, policy, botk in
S e T

by

BRI F T



5 _number’ " of .instances, Financial
ents have been atiested by persons or
fes who are ndt CA firms registered with
<I'the ICAT, Thiase-Fihancial Statements are rot

only-dirculated, but are also used for several
1 purposes’ in ' India: A large number of
~ { Investors, analysts and. media also rely on

such attested financial statements,

Interest may severely get affected if
unqualified persons (ron-Cas) or
bodies, which are not registered with
the ICAL, are permitted to attest
Financial Statements. The Council has
decided to issue a notification that aj)
Such attestation of financial Statements
are not permitted in India and only CAs
registered with the ICAI, are authorized
to -attest Financial Statements which
are used for any purposes in India. The
Council also decided tg issue necessary
clarification through various regulators
including DCA, RBY, SEBI, IRDA and |

others to avoid any misgivings in this
regard,

The Council observed thak the -plblic

A8 | Some of the entities rendering MCS are
' incorporated and/or registered in the name,
which .is same or similar to MAF. This Is
resulting into co-branding of the accounting
firm and erroneous perception of identity,

The Council decided that the YIndian Cas
be freely permitted to associate
themselves with corporate entities
rendering MCS in any manner subject to
ensuring that the name of such entity
rendering MCS is not same or similar to
any MAF and cap on fees, restrictions on
undettaking accounting, Internal audit
and other prohibited services to
statutory auditors are not undertaken
by such MCS firms held, owned,
managed directly or indirectly by CcA
who is also a partner or a proprietor of
an Indian CA firm. .

' R, UNREASONABLE CONDITIONS

TIONS/BANKS,
GOVERNMENTAGENCIES -
-—-_—‘___-—*__“—__-h._

- Financial Instititions/Governmenta| agencies
are prescribing; conditionalities to appoint

select firms/entities as statutory, intemal or
concurrent suditor.  Futher, Yovernment
agencies, including financial Institutions angd
hks, corporates "and ministries  are
prescribing criteria in respect’ of turnover,
manpower. of the firm/entity to oyst the
middle and = sma]| CA firms from the
competition.: In most of the cases, criterig
adoptad are snat, ommensurate  with - tha
requirements:. of. the assignments, ... Tt res(lts

ogether , fomT: being considered - for..such,
asslgqrgxen‘t_%aﬁg‘f% e IR0

Yy
R
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The Council decided to_request DCA to
ag‘:'}_aﬁt;gm.,rvﬁnisﬁy of Finance,
C&&G.to.f;ake. ) i ns so that'
reaschable critéria commensurate with
nature of job be formulated ang

utreasonable conditionalities/
restrictions be  renioved . for
appointnient of. auditors - andfor.

consultants by Financial Institutions
/ Bank_s_/l(iuvern ment -Agencies, - - Such
entities” should be- asiiag k0 formulate
Teconditions i such:a st that 4
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o ) Council; further decided to request the
R Government to look into the .matter{
' where the engagement of statutory
auditors s restricted to specified
auditors, by Providing the S5ame into the
articles of association or through the
shareholders agreement: .

s STRENGYHENING OF INDTAN CA FIRMS

——— e

C.1 | The brand"'name and - brand image of the The Council accepted the peed for
- Indian accounting firms g to be further further enhancing the brand name and

enhanced. brand image of the Indian CA firms,
C.2 | The competitive strength of the Indian CA [The Council; in principle, accepted to
- fi

ms needs to be further strengthened by encourage networking amongst firms of i
adopting various protective measures to meet CAs In India and remitted the matter to
the changi-ng requirements of ommerdial {ite - Executive Commiittee for
and economic environment..-- - - récommending the necessary

” - modalities. :

. C.3 | For strengthéﬁing Indian Ca ﬁrms and to { The Council, in princn_‘ple, accepted to
enable them to provide globa|. services, it encourage network@ng of Indian ca

affiliation in ' manner so as to
does not result into an affiiiation in 5 manner i i

50 85 to constitute commercial presence of
MAF in India or Otherwise defeats the. various
| regulatory objectives of the profession.

. : the necessary modalities,
C.4 Networking  of the Indian Ca firms, as| The Council has,
. -registerf:d with  the ICAL,  shoulg be icti

th i
: SPIMt  various regulations op | statutory
requirements. .
'C.5 | The Indiap CAs are requireg o establish |3
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e o datior he Study  Group
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T T < . organisation oftheIndlan CAﬁtms, .
"INTERNAL AUDIT BY NON-cAs -
.‘_' ::I

——

i -the

Companies is Grried recommendatign of_ the Study Group

either in Corporate or other at intemal audit” shayld be anp
tors of the Companies alsg i

€  corporate Auditing & Assurance ;

echanism including  Audit (AASB) to issue maximum techmcztl
* investors’ interests are literature on internal audit, The Councif
with efficacy and reliability further decided to make z re_quest' to

it function. In case the DCA and other Fegulators including

Carried out by corporate. - SEBI, RBI & IRDA that ip Case interna|
, -there ig N0 - regulatory | audit function i

control, the g5

reg| interest of INvestors,
publi ge. : L -
ING Frg ON PERCENTAGE S
BASIS: .

- . The Council decided to reguest DCA to
been granted by the | ex edi i

Pon  the
OF the professional work or in :
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~ CONFIDENTIAL

| REPORT OF THE STUDY GR.UP |
CONSTIT UTED BY THE COUNCIL IN
RELATION TO SECTION 25 OF THE

o ; CHARTERED ACCOUNTANTS ACT 1949

AND RELATED ISSUES INVOLVED
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PREAMBLE

The Council at its 169" meeting held in July 1994 recognized the need to constitute a
special committee to examine the attempts by foreign accounting firms to operate in India
and to-make recommendations in respect thereof. Accordingly in April, 1995, a special
committee styled "Study Team on' issyes relating to foreign bodies/frms” was constituted

under the Chairmanship of Shri Y.M. Kale, the then president of the Institute. The refevant
extracts of the decision are as follows: ‘

“While on the subject, it was pointed out that some of the internationsl frms of
accouriants were active in India:.

_ and rendering services in some of the areas falling within

Further, apprehensions were expressed that in view of Indis bein

g signatory to GA TTanc;‘
in line with its policy of liberslization of the economy, the Gevernment of India ma v review

its policy in the matter of aflowing the international firms of accountants to practice in

India. It was therefore decided to constitute a Spacial Commiitee to study the issue of (i)

attempts of. forejgn firms of accountants selting up their offices and practicing in India in

other's qualifications and practice
Council with its recommenda
Committee, " w

certificates. The Committee should come back to ihe
tions. The President was authorized to constitite the Special

The said Studiy Team considered the question of scope and interpretation of Section 25 of
the Chartered Accountants Act, 1949 as it exists on the Statute Book in the context of

activities/attempts made By foreign accounting firms in IndiaThe said Team noted the
following decisions of the Council on earlier two occasions;

2,1 Up to 1983, the Council had taken the stand that management consuitancy
services being rendered by Chartered Accountants could be ‘renderad through
- the charteéred accountancy firms but not in corporate form. This approach was
subsequently modified in light of the changing environment. :

2.2 In December, 1983 a decision was taken (which is currently in force) that 3 body
corporate shall not be considered to be infringing Section 25 of the C.A, Act,
1943 by carrying out work relating to the field of practice of a chartered

accountant as long as that body corporate does not designate itself as “charterad
accountants”. :

The Coundil at its 188" Meeting held on 8%, 9" & 10® December, 1997 considered the
recommendations of the Study Team on issues relating to foreign bodies/firms constituted
by the Council and after deliberations decided to refer the matter of review of the scope of
Section 25 of Chartered Accountants Act, 1949 to the Committee on Ethical Standards &
Unjustified Removal of Auditors {CESURA), This review was to include consideration of the

recommendations: ‘made by’ the Study Team. The Council also decided that the
recommendations of the CESURA be placed before the Council,

(@
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The CESURA at its 62" Meeting held on 17" April, 1998 considered the matter, The
Committee felt that the main issue was that if a member was, in practice and he renders
Management Consultancy Services in the corporate form, he will be deemed to be in
practice, The Committee was of the view that the practice should be curbed and this
objective could be achieved only by adding an explanation to the existing resolution
passed by the Council under Section 2(2)(iv) of the Chartered Accountants Act, 1949, The
existing resclution which is appearing at Appendix No. 2 [S.No. 2] of the Chartered
Accountants Act, 1949, is given hereunder: -

"Pursuant to Section 2(2)(iv) of the Chartered Accountants Act, 1949, the Council
heréby refterates its opinfon that the services that may be rendered by a
Chartered Accountant -fn practice include the entire range of Management
Conisultancy services.”

The proposed explanation was as under: -

Q!anat?on
A member of the Institute, who js a director of 3 _body corporate or havma an indirect

interest in any entity shall be deemed to be in practice, if the body corporate or entity is
substantially carrying on any of the Management Consultancy Services.

It was alsd noted by the Commitiee that if the proposed explanation was added, the
guidelines for granting permission to members in practice for being a Director, Managing
Director PromoterfPromoter—Director etc. will have to be suitably modified.

The broad recommendat[ons 'of the Study Team as abserved by CESURA and noted by the
Councit were as under -

6.1 The decision taken by the Council in December, 1983 was primarily designed to help
the members of the Institute engaged in the figld of management consulting
services without having the inthibitions or limitations that are not applicable to others
who are also rendering services in that area;

5.2 Of late, bodles corporate fcrmed for purpose of rendering management consulting
services are being used as a vehicle for procuring professional work for, the sister
firm/s of chartered accountants and some members of the professmn in practice
have been knowingly associating themselves with such bodies corporatein various
capacity such as Directors, Managers etc. in contravention of the provisions of the
Chartered Accountants Act, 1949

53 The aforesaxd facility extended to members’ of the profession is being misused now
by foreign accounting firms as an escape route;

54 The correct interpretation of Section 2(2) of the Chartered Accountents Act, 1949
could be that the functions specified under Section 2(2) of the Chartered
Accountants Act, 1949 are all reserved functions subject to those exceptions which
have been specifically excluded by a Statute, e.g., cost audit under the .Companies
Act, 1955;

(ii) | L3
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§.5 Quite irrespective of the amendments proposed by the Council in Section 25 of the
Chartered Accountants Act, 1949, this Section as it~exists on the statute book is
based .on the wholesome principle of accounting services being offered and .
dlscharged by animate persons and not inanimate bodies.

On the basis of the above reasoning, the Study Team declded to recommend to
the Council that-the decision taken by the Council in December, 1983 might be
reviewed so as to provide for safeguards which could ensure that bodies corporate
are not used to bypass the requirements of the Institute's ethical Code of Conduct.

The said suggestlons, amongst others, were once again considered by the Council at its
217" Meeting held in June, 2001 and the matter was reverted back to the CESURA to
appreciate the further developments that have taken place in the meantime. A sub-
Group of CESURA under the Convenorship of Shri Jayant P. Gokhale, FCA considered the
same and the recommendations of the sub-Group were accepted by CESURA and were
placed before the Council at its 223rd Meeting held In February 2002. One of the
resolution proposed by the CESURA was relating to ceilings in regard to quantum of fees
receivable by an auditor of certain entities for rendering MCS was approved by the
Council and a notification no.1-CA(7)/60/2002 dated 8™ March, 2002 has been issued. In
regard to the resolution proposed by CESURA on the review of the existing decision of
the Council. on the scope of Section 25 of the Chartered Accountants Act, 1949, the
Council broadly agreed in principle with the recommendations of CESURA but since a
need was perceived to fook into the modalities of enformng these recommendations, the
Council formed this Study Group.

The composition of Study Group as constituted by the Counci! at its 223" megting held
in February, 2002 was as under; -

(1)  Shri Jayant P. Gokhale, FCA, (Convenaor), Mumbai.

(2)  Shri Manoj Fadnis, FCA (Member), Indore.

(3)  Shri Niranjan Saha, FCA (Member), Kolkata:

(4)  Shri Pankaj Jain, FCA (Member), Mumbai.

(5)  Shr S. Gopalakrishnan, FCA (Member), Hyderabad.

(6)  Shri T.N. Manoharan, FCA (Member), Chennai and

{7) Shri Vinod Jain, FCA (Member),’ New Delhi,

Dr. Alok Ray, Assistant Secretary acted as the Secretary to the Study- Group' .

The Study-Group constituted by the Council i its 223" meeting held at Delni in
February 2002 has gone into various issues of concern to the profession which had been
raised on more than one occasion before the Council, In doing so, the Study Group has
considered the views expressed by members in various quarters, whether by way of
correspondence, submissions to the Council/ the President/the Study Group and has also
tried to take into consideration in general, the concerns that have been expressed by
the members, the public and in the media.

Recently, some of the areas relating to the role and functioning of the profession has
been the subject of intense public debate and this Study Group has had the task of
formulating its conclusions and recommendations keeping in view the general interest of
the profession and society at large. It is therefore felt appropriate o give a preamble
which will bring out clearly the chronology and sequence of events leading logically to
the issues that are being presently addressed.

(i)
L4
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~The Study Group was conscious and sefzed of the issues considered by the CESURA and

the Coungil from time to time. At this point of time, a number of relatetiissues arising
out of the President's opening . remarks were brought before the Council in its 234th
Meeting held in May, 2003. The issues raised by various firms, individuals, Coundil
members and the Chartered Accountants Action Committee for level playing field based
at Chennai, to. the President by way of a Memoranda/Letters/White

Papet/representations dealt with some of the issues that arose out of the report of the
Study team. '

It is in this background that the Study Group has considered the various issues that
- were to be addressed by it. The Study Group has gone into the issues with 2 broad-
. based approach to find solutions to fong standing issues and was never intended nor

functioned as an enquiry against any of the firms, whether Indian or International.
The Study-Group in its 6 (six) meetings held between May, 2003 to September, 2003

addressed the Issues arising from this Background/Perspectives and: has accordingly
framed its recommendations. ' B :

Co
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1.1

1.2

1.3

1.4

CHAPTER 1

INTRODUCTION

Regulatory Framework

The Chartered Aceountants Act, 1949 has been enacted by the Parlfament to make
provisions for the Regulation of the profession of Chartered Accountants and for that
purpose to establish an Institute of Chartered Accountants, For the management of
affairs of the Institute and for discharging the functions assigned to it under the Act,
there is a Councii of the Institute and the function of the Council includes, inter aha, (i)
the recognition of foreign quaiifications and training for purposes of enrolment; (ii) the
regulation and maintenance of the status ‘and standard of professional qualifications of
members of this Institute (iii) the exercise of Disciplinary powers conferred by the Act.
These functions are without prejudice to the generality of the duties of the Coundil to
carry out the provisions of the Act o regulate tha profession. The Insgtitute has issyed

Code of Ethics and varigus atier auitelines, which ez mendatory to be foliowed by its
rmempers,

For the purpose of carrying out the object of the Act, the Chartered Accountants
Regulations, 1988 have also been enacted.

Ethical Code

The maintenance of ethical standards is the coflective concern of the Institute, members
of the profession as well as the society itself. This is so in the case of every profession
but more so in the profession of chartered accountancy because ‘the foundation of the

attest function is based on the faith and confidence that society reposes in the work
done by the profession, . : :

" Review of Ethical Code — A Continuous Process

Regulating a profession is a social engineering jqb‘réquiring.‘a' dynamic regulatory body
to keep pace with the changing as well as emerging needs. Accordingly, the Council
reviewed its policies, regulations, and procedure periodically to carry out its statutory
responsibilities in consonance with the emerging Socio-Economic environment and Legal

perspectives and the changing needs of the accountancy profession in a developing
country.

Role of C.A. Directors in Management Consultancy Services — Provisions of
the Act

The Study Group when constituted was particularly required to address the issue of
framing the modalities whereby members holding a cerificate of practice and
simultaneously acting as directors of companties engaged in MCS are regulated without
unduly fettering their growth as professionals and consultants. The subject has a direct
bearing on the view that one takes of the fimits imposed or imposable by the Council
under Section 25 of the Chartered Accountants Act, 1949. The exact import and the
practical application of Section 25 of the Chartered Accountants Act, 1949 has been one
of the primary concerns of the profession at large, This issue has been the subject
matter of defliberation by the Council and more specifically the Study team referred to
earlier. The Study team at Para 3.13 of its report noted that the Council's approach to

g !
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this subject which goes to the roat of application of the code of athics has been

"chequered”. The Study team concluded that in Ii

ght of the changing parceptions this

matter required review. This Section which was at the core of the Study Group’s
deliberations reads as under:-

'Sec. 25 - Companies not to engage in accountancy

(1)

(2

No comparny, whether incorporated in India or elsewhere, shall practice
as chartered accountants,

If any company contravenes the provisions of sub-section (1), then
without prejudice to any other proceedings which may be taker against
the company, every director, manager, secretary and any other officer
thereof who is krowingly & party to such contravention shall be

- punishable with fine which may extend on first conviction to one

thousand rupees, and on any subsequent conviction to five thousand
fupees,”

Section 2(2) of the Chartered Accountants Act, 1949 defines the term “fo be in practice”

as follows:-

A member of the Institute shall be deemed to be in pracﬁcé when individualty or

in partnership with Chartered Accountants in practice, he in consideration of
| remuneration received or to be received -

)
()

7))

(fv) |

engages himself in the practice of accountancy,

offers (o perforrn or performs services involving the auditing or
verification of financial transactions, books, accounts-or records, or the
preparation, verification or certificstion of finandal accounting and refated
statements or hold's himself out to the public 3s an accountant: or '

renders professfonal services or assistance in or about matters of
principle or detail relating to accounting procedure or the recording,
presentation or certification of financial facts or data; or :
renders such other services as, in the opinion of the Council, are
or may be rendered by & Chartered Accountant in practice: and
the words “to be in practice” with their grammatical variations
and cognate expressions shall be construed accordingly.
(emphasis supplied)

Explanation:- An associate or a fellow of the Institute who is 3 salaried employee
of a Chartered Accountant in practice or a firm of such Chartered Accountants .
shall, notwithstanding such employment, be deemed to be in practice for the
limited purpose of the training of the articled clerks”.

Clatse (2) of the Appendix No. 2 as appearing at page 37 of the Chartered Accountants
Act, 1949 provides: -

*(2) Pursuant to ‘Section 2(2)(iv) of the Chartere:d Accountants Act, 1949, the Council

hereby refterates its opinion that the service that may be rendered by a Chartered
Accountant in practice include the entire range of Management Consultancy Services.”

2
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1.6

1.7

1.8

PreseniEay Concerns

The Council at its 234™ meeting held from 30% May to 2™ June, 2003 in the course of its
deliberations decided that in light of the serious concerns expressed by various
segments of the membership, the Study Group while considering the above subject
should also deliberate upon the impact that the increasing globalisation of economy
(including Services In the accountancy and auditing sector) is having upon the
Accountancy profession in India. Concerns  have been raised by a large segment of the
membership about the impact of these trends especially because the profession in India
has been largely regulated in a manner different from international practices. The
Institute of Chartered. Accountants of India having carried out its reguiatory role has an
equal responsibility to ensure that those who adhere to the regulations prescribed are
not placed in a situation which is disadvantageous when compared to others {(non-
members) who are not subjéct to the same set of rules and ethics but have the freedom
to practice their trade or profession within India. The Study Team at para 3.11 of its
Report céme to the conclusion that “an unregulated practice of permitting bodies
corporate to offer services which are otherwise also provided by the members of the
Institute may be unfair and detrimental to the public interest apart from manifestly
militating against the principal of liberalisation with a level playing field”.

The Study Group noted that some of the concerns expressed by the various segments of
the membership from time to time in this regard are as follows: -

(a) Sharing fees with non-members;

(b} Networking and consoiidation of Indian firms;

(c) Need to review the advertisement aspect;

(d) Multi disciplinary firms with other professionals;

(e) Cemmercial presence of multi~national accounting firms; )

" (f) Impact of similarity of names between accountancy firms and MAFs/Corporates
engaged in MCS — Scope for reform and regulation;

(g) Strengthening knowledge base and skills;

(h) Facilitating growth of Indian CA firms & Indian CAs internationally;- -

(i} Perspective of the Government, corporate world and regilatory bodies and role of

© - ICAL In shaping the view; o )

(3} Introduction of joint audit system;

(k) Recognition of: qualifications. under Clause {(4) of Part 1 of the First Schedule to the
Chartered Accountants Act, 1949 for the purpose of promoting partnership with any
persons ather than the CA in practice within Indian or abroad;

(1) Review the concept of exclusive areas for the CAs keeping in view the larger public
interest involved so as to include internal audit within it:

(m)Conditionalities prescribed by certain’ Finangial Institutions/Governmental Agencies
insisting appointment: of select few firms as auditors/concurrent auditors/caonsultants

- for their borrowers. '

Underlying Approach '

That all persons practising the profession under the reguiatory framework of the
Institute of Chartered Accountants of India must be placed on equal footing is a sine
qua non. The challenge before the profession is to evolve methodologies, which will
enable the profession in India to adapt to this rapidly changing .environment, One way
to meet the challenge would be to eliminate all real and perceived threafcs by strict

3
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regulation which will seek to enforce the existing Code of Ethics on all such entities
without reference to their organisation structures. In this model of growth, the future of
the profession will be secured by trying to build regulatory walls to preserve its
traditional twif — even If it means blocking the profession from going beyond the self-

made walls. The danger in such a model is that the protective walls should not become
restraints in our own growth beyond these paraméters,

Another approach to ensure that the
the inherent strength of the profession so t
the Code. of Ethics ang regulations, these
barriers ko growth of the professign.

profession grows and prosper is to build up
hat although the boundaries are defined by
remain as guiding points but do not become

Recent events have shown that no walls &ére permanent and few can withstand
the winds’ of. economic liberalisation. Therefore, the approach that required to ‘be

adopted.isiprobably“tl}g latter one which permits dynamic evolution of the profession in
an ordetly and regulated manner. . o

This is not to suggest that regulatory framework and ethics need to be dispensed
with or subjugated to the compulsions of short-termn commercialism, To justify any
relaxation In regulations merely because “my competitors do so” is to destray the
foundation’ of the profession, One must recognise that the profession owes its
preeminence and status to the fact that it is a “profession” and not a'business. Keeping
these factors in mind one has to strike a balance between the well founded ethical code

and the changing economic environment as well as the compulsions of market economy
and the client’s interest.

It is in this perspective that the following were identified as areas where the

Government and jts agencies, the Regulators as well as the Institute needs to act to
guide the profession along the right track:

{a)  Strengthening of Indian firms and suggesting measures to build up their
competitive abjlities; .

{(b)  WTO Negotiations and its impact on Accountancy Profession. 3

- Align the Regulatory framework to be in harmony with principle of

- Retiprocity and the approach of the Government in regard to the

ongoing WTO Negotiations with particular reference to the
Accountancy Profession. , :

- Commercial presence of multinationial accounting firms (MAF) in Mode

3 manner should not be permitted by the Government incltding RBI,

DCA and to permit Mode 4 only to the extent of the commitment of

the Government of India to-date and subject to conditions of
reciprocity etc.

(c) " Management Consultancy Services in corporate form
- Take a clear position in regard to role of Members qua Management
Consultancy Services directly or indirectly in corporate form or in any

other manner and in doing so, ensure that no undue advantage is
. gained in either form. :

S
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1.9

(d') In light of the above, strengthening of Regulations to
existing requlations in a manner as to glve unfair
violate the ethical code in letter or in spitie,  ~

prevent misuse of
advantage to those who

{e)  Ensure that'a level playing field is provided to all firms registered with the
Institute irrespective of their size or background;

Concerns in reQard to MAF’s - Their role in India

Another core issue of concern Was in regard to the

accountancy firms (hereinafter referred to as MAF in brief) play in India. These concerns
_ relate to a number of issues such as, their right to operate in India, '

. role in certain accountancy and MCS areas; '

. names under which such MAF's operate;

. the applicability as otherwise of the code of ethics to such MAF's

role of various multinational

The Group felt that while these issues need to be addressed; one must clearly
distinguished between MAE and certain Indian firms which are dubbed with them by
reason of their names/affiliation. It was Clearly recognised that firms registered with the
ICAI are, Indian firms. If any such firm has an affiliation with MAF it is hereinafter
referred to as an Indian Firm with International Affiliation (IFIA). .

Thus Indian firms may have affiliation/networking with another firm and/or MAF or may
not have any such affiliation or networking. Having such networking within or outside
the country is however not an issue. Even under the Regulations today, affiliation by
itseif is not prohibited. Rather the nease seems to be in the manner of gperation of

some of these Indian firms. The earlier Study Team had observed in Para 3.7 of its
Report:. '

3.7 In cases where a foreign accounting firm operates in India wittiout being a

firm in Indje or as & bodly corporate incorporated in India, in coordination with a
focal afflliate, some attempts have been made through advertising or personal
meelings or even written communications which suggest an altempt to seek
professional work for the locsl afFliste whjch would not be a mode avaiiable fo
the members of the Institute in practice.

Likewise, even usé of simitar business
cards, stationery, etc. between the two entitles may point to an altempt to
bypass the ethical code applicable to the members of the Institute in practice,”

After considering the import of Section 2(2) of the Act and the opinion of the
Attorney General of India, the Study Team had concluded at para 3.10 as under:

'3.10 The Study Tearn, therefore, recogrises that a carefid and detaifed
examination of the foregoing two aspects of the matter needs to be undertaken
and thereafler appropriate actions tsken by the Council so as to ensure, if

possible that the reported bypassing of the ethical code of conduct is suftably
dealt with,” -

One of the core issues raised was the role that the Multinational Accountancy
Firms (MAFs) play in India. Various issues have been raised as to the implications of
operations of MAF's in India. Certain grievances have aiso beer expressed arising out of
operations of certain Indian Firms with International Affiliations - IFIA). '

cS
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110 Issues to be addressed - .

Accordingly, the Study Group after consideration of the past record of deliberations and
various representations made to it decided to address the following specific issues: -

To suggest corrective action wherever there is a misuse of the existing Code of
Ethics, the Group considered the folfowing with a view to strengthening the
competitiveness of Indian firms: - '

a)_

b)

) .

d)

g)

h)

)

to consider the scope for- Networking .of firms and to suggest changes in
. the present procedures and recommendations made by the Committees
of the Council in this regard. To consider Inequities arising out of the
current. sules relating to firm name, seniority etc, which act as an
impediment in the process of aggregation; '

to promote or facilitate the concept of partnership/affiliations/
networking/merger/demerger!reconstituting and  where  necessary
amongst Indian firms and multi disciplinary firms with non-members and
to suggest changes as would facilitate the consolidation of Indian firms;

to consider strengthening/prascribing regulations in regard to any
_professional tie-ups/arrangements and to recommend the changes in
Act/Regulations that would be necessary to facititate such networking;

to bring out in clear terms the Study Group view an the interpretation of
Section 25 of the CA Act, 1949 when read in conjunction with Section
2(2) of the CA Act, 1949; more particularly in the context of the present
trend of numerous MCS being rendered by members as also other players
engaged in rendering the sirnilar services; .

to review the restraints applicable today in regard to members carrying
on such MCS in light of the relaxation of various requirements by the
Council;

to stipulate the implications of members with or without COP engaged in
MCS through corporate or any other made or directlyfindirectly whether
the action of various members engaged in MCS through corporate forms

. are in any way violative of the Code of Ethics;

" to consider the advisability of relaxation in regard to restrictions in regard

to the advertisement by the member in practice;

- to appreciate the need of harmonisation of the Institute’s approach with

the approach of Government of India on the relevant ares;

o clarify the paesition in respect of Working Director/Managing Director or
Director Simplicitor of a corporate entity;

to consider how Council can ensure that Mode 4 is permitted to foreign
-accounting firms in India only after successful achievement of ; ‘

Co
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i) mutual Recognition Agreements;

i) withdrawal of visa, nationality and citizenship requirements;
if) withdrawal of unreasonable restrictions like mandat:

ory insurance,
high registration fee, refusal to register Indian firms without
reasonable reasons etc,

to consider how to ensure that code of ethics of the CA profession are
followed by all those who are operating in India in relation to services
being rendered by Chartered Accountants in Iridia.
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CHAPTER 2

et

STRENGTHENING OF INDIAN FIRMS

“The increasing globalization of national economies and their inter-dependance has been -
reinforced by the creation of the internet, which brings people living in different parts of the
world together within seconds. This has had an impact on the working of different professions,
and the profession of accounting has not been left unaffected by this global revolution of
networking. As business gets globalized, accountants in the future will be expected to not only
provide quicker solutions but also solutions that will be globally acceptable.” i

. : - History of the Accountancy Profession in India, Volume II,

- Page 459, 2000 edition, ICAT
2.1 NETWORKING OF FIRMS

2.1.1 The Institute ‘has 112038 members and 46732 number of firms. The firms may be
classified Into following classes: - . ' . :

NATURE ’ NUMBERS %AGE
i proprietary firms ‘ 34524 73.9
. | partnership firms:having 2 to 3 members - 9647 ' 20.6
fil. partnership firms having 4 to 10 members | 2466 5.3
| iv. parthership firms having more than 10 . a5 ' 0.2
parthers - |
P 46732 1

(Members removed & expired and firms closed have not been counted)

The Study-Group noted the historical and regulatory reasons why Indian firms have not
grewn to a large size and most of the Indian firms are small firms having not mora than
3 partners. Almost 74 percent are still proprietary concerns which continues to be the
most popuiar form of organisation for practising Chartered Accountants even today,

2.1.2 - In the commercial; environment earlier prevalent in India, there was no &xtemal
economic. impetus ‘or regulatory encouragement for networking., Thus the sole
proprietory firms/small firms have been the most common form of organisation of CA
firms. The present day industry/commercial trends are reflected in

increasing size of business operations

mergers, acquisitions and aggregation

‘demand for " single-window’ concept in professional services;

increasing level of international trade and commerce

increasing complexity of laws and consequent naed for specialisation.
continuing change and the growing complexity of business environment.

All of these factors indicate that users of professional services will look to larger firms to
meet their requirements.

2.1.3 The continuity and recognisability of certain firm names internationally has given such
names certain characteristics of “brand recognition”. This has been possible in an
entirely different regulatery environment, A similar situation does not prevail even for

§
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2.1.4

2.1.5

2.1.6

well established Indian firms. The approach of ‘the ICA

quality of services rendered should be the sole criteria to judge the prefessional firm.
Any departure from this well established norm can be made only with a conscious and
considered dedision of the Council, The Group felt that given the regulatory and
commercial environment prevalent in India, the expertise, valye addition and cost
effectiveness of services rendered should remain the distinctive characteristics of a
professional firm which' would contribute to its widespraad recognition, :

I has consistently been that the

The Study-Greup was also conscious that there
amongst Chartered Accountancy firms in India. The Study-Group expressed its concern
that it is this particular identity which is creating a perceived inequality amongst Indian
firms with. international affiliations (IFIA) and other Indian firms. Otherwise the

background training and educational qualifications of all the persons practising in India
are more or less similar.

was no concept of “brand name”

In order fo strengthen the competitive ability of Indian firms to overcome their
limitations, it Is necessary to develop and facilitate the concept of networking. It may be
noted that the Councit has not barred entering into assaclations. However, the directions
and restrictions prescribed at page 81 of Code of Ethics, 2001 edition provides that

4

"Correspondents Ofy.n.” €lc, on the stationery, letter heads, visiting cards and
professional documents efc, of firms of Chartered Accountants is not permissible
in view of the provisions of dause (7) of Part I of the First Schedufe to the

Chartered Accountants Act, 1949 irrespective of whether the connection bearing

name sought to be used was the name of an Indjan firm or a foreign firm. The.

Council has not barred entering into such association and the restriction given

under the above dause is to bar any advertisement appearing/derived from such
associations”,: ‘

"The use of expressions/words "In Association with..... "Assodiates of...."

Since the Study Group recommends that the Institdte should encourage Networking so
that all Indian Firms should be in a position to benefit, it is necessary to define what is
meant by Network firm. The Study Group noted the ICAI Vision Statement that “The
Indian CA' may aspire to network with his Counterparts in other countries, both for
clients in India and abroad. He shouid achieve the equivalence of their competencies.”

As a regulatory body, the Institute has to take pro-active steps to equip and assist the
smaller firms to keep pace with the time. ,

IFAC Code of Ethics has defined the term Network firm as follows:

“An entity unde'r common control, ownership or management with the firm or any entity
that a reasonable and informed third party having knowledge of all relevant information
would reasonably conclude as being part of the firm nationatly or internationally.”

s
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2.1.7 The Study Grou

218

2.1.9

The Study Group unanimously agreed that since IFAC Code of Ethics has defineqd
network firms, it would be in consonance with the past practice of the Council to adopi
the same with required Explanation/elaboration suitable in Indian context. Accordingly,
the following definition of Network firm has been formulated: ‘

“An entity under common control, ownership or management with the firm or
having affiliation with an accounting entity or any entity that a reasonable and
informed third party having knowledge of all relevant information would
reasonably conclude as ‘being part of the firm nationally or internationaily.

[Explanation —

1. An _afﬁliation as referred to above shall also include: -
(i) havifig-an association with an éccbuntln

"~ - such that it results directly
economic or beneficial interest,

(i) One or more of the entities holding out that it is so affillasted or
networked. -

9 entity within or outside India
or indirectly in a common professional

An entity shall nat be treated as an affillate of another merely for the
reason that they

{é) - share professional knowledge and déta base;

(b}  refer certain professional assignments or authorise the other to reprasent
certain specific matters. .

3. I different. Indian firms are networked with a common MAF then

irrespective of the presence/abssnce of any affiliate’ relationship
between the Indian firms inter-se, they shall be considered as part of the
same network.] ' :

P hoted the coverage that wouid result fro
definition, It was falt that since networking would be for the b
firms the ICAI should adopt the minimum of regulatory powers in this regard. It was,
therefore, decided that such networked firms should be required to disclose such
refationship by way of a dedaration in a prescribed form (which may be similar in
approach to Form 18).

m applying the above
enefit of the concerned

To enable the networked fifms to function smoothly, the Institute may frame guidelines
to assist members in documentation, sharing of responsibility;, maintenance of record,
efc. However, it was also agreed that matters of inter-se agreement shall be left to the
member firms to decide themselves and the Institute has no role to play in the matter.

The information to be taken on record shall be oni

unauthorised use of any other firm name as a network firm. The information would

accordingly be supported by a declaration by the networking entities so as to record the
networking in a transparent manner.,

Y such as would prevent the

o 1



2.1.10 An issue has been raised that when networking and affiliation is being permitted with
multi-national accountancy firms (MAF), the concerned MAF should also be required to
furnish particulars about their ownership, persons responsible and other- financial
particulars. This was justified on the ground that the question of interested parties and
independence cannot be decided unless one knows the identity of the beneficial owners
of such multi-national entities. These particulars are not obtained with the motive of
launching fishing enquiry and, therefore, a mere declaration from such affiliated MAF
should suffice. The Institute may require additional particulars about MAF fram time to
time from the Indian firms so affiliated with MAF and such Indian firms shall provide the
same in the manner prescribed. -

2.1.11 On the similar ground, another issue has been raised in regard to sharing fees by the
Indian Firm with international affiliates (IFIA). Whether such sharing of fees amounts to
violation of the Code of Ethics since the Act prohibits sharing of fees with persons other
than members of the Institute [Clause (2) of Part I of the First Schedule of the
Chartered Accountants Act, 1949]. It is, therefore, felt necessary to clarify that while
the Group recognises that when availing of benefit of certain inputs and expertise of the
international affiiiates, the IFIA may be required to pay to their affiliates certain costs for
obtaining such assistance/advice. However, making such payment is quite distinct from
sharing of fees. It is, therefore, clarified that no firm or member can pay or agree to
pay any consideration for the mere act of affiliation or any royalty, fee or a share of

- profits i regard to clients/work introduced to the IFIA by their international associates, -
This restriction would apply to payment/sharing of fees either directly or indirectly to
such international affiliates. It is once again reiterated that this is as per the clear
provisions. of the Clause (2) of Part I of the First Schedule of the Chartered Accountants
Act, 1949, which prohibits such sharing of fees with any persan and not being a member
of the ICAI,

: 2.1.12 Accordingly, it was decided where such networking is with 2 MAF, the declaration to be
_l fiied annually by each of the Network entities as weil as the Multinational Accounting
firms shall include

I , (a)  Statement of ownership of the entity;

- (b)  Confirmation that no payment of fees in violation of Clause 2 part I of First
f Schedule of the Chartered Accountants Act, 1949 is contemplated directly or
I indirectly and that other aspects of the Cade of Ethics shall be complied with in
' so far as they may apply to the networked enlities activities in India;

b (c)  The MAF which is part of the Network shall not participate directly or indirectly in
: an Indian entity in a manner as to constitute a commercial presence in India or
) in any way result in a Mode 3 or Mode 4 presence In India. :

2.1.13 The above declarations are intended to provide a safety net for the Indian accountancy
b firms 50 as to prevent the firms from loosing their independence and/or control to a
' multi-national accounting firm. The preservation of independence of every Indian firm

) is equally the concern of the Institute. While the Group recognises that an IFIA may be
required to adhere to certain bench mark in regard to audit procedures, documentation,

' quality standards etc. (and this trend needs to be encouraged) the Indian firm cannot
) ' be permitted to sacrifice its independence. If the decision making and real control of an
: IFIA lies with the multi-national accounting firm than it would be tantamount to
permitting the multi-national accounting firm to set up operations in India through the
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2.1.17 The Group agreed that the independent legal status of the firms, which are part of

network, shall, however, not be affected. Accordingly, the celling of number of atdits
shall be determmed qua-partner of each firm and all the existing regulations/quidelines
shall continue to comply qua-firm/qua partner as at present.

2 1.18 The Study-Group considerad whether mentioning of the names of associate Chartered

2.2

2.2.1

2.2.2

Accountant firms onr official stationery tantamount to advertisement. The Study—Group
was of the view that mentioning the affiliation with any persons not being a member of
the Institute would not be permissible under the existing framework, The mentioning of
name of firms registered with the Institute may not be objectionable even In conceptual
terms because a firm which has mentioned that it has numerous branches or a firm
which has Aumerous partners, is even today permitted to mention the places of its
vafious branches and the names of partners on its letter-heads. The Study-Group was of
the view that in light of the above analogy, such mentioning of associate firms on the
professional stationeiy be-permitted provided that the names of the firms so mentioned
are of all those firms which are entered in the register of Institute as Indian CA firms
and in regard to whose affiliation, appropriate declaration as mentioned above has been
furnished to the Institute in the prescribed manner. However, the mentioning of the
same is optonal. This should lead to a favorable ground for building up of larger
professionat networks which may ultimately culminate in partnerships; paving the way to
handle the large assignments using the strength and confidence of such networking.
Accordingly the restriction prescribed at page 81 of Code of Ethics, 2001 edition may be
reviewed and amended. There Is no prohibition on entering into networking with
foreign firm having no commercial presence in India but mentioning the same on the
professional documents should not be permitted. The Study Group is of the view that
thisisa reasonabie classification and not discrimination.

Knowledge basel Data base at the Instltute's Level

"Standamfs are constantly rising. Knowledge obsafescence fs taking place at an
increasing rate. The Indian CA has to benchman‘( himself with the best of h!S dass' in
India and abroad. He has to be at the ﬁvntzer

- ICAL Vision Statement ~

The Study-Group was conscious that the Indian firms with mternataonal affiliation
certainly have an edge in terms of better knowledge and related practices. The Study-
Group_ also appreciated the various area of MCS and emerging area of accountancy
profession in the context of opening up of the economy and globalization. It is not out of
place to say that the present day competition is the competition of intellect and
knowledge power. This knowledge base is the intellectual capital of an organization and
a regulatory body can hardly ignore this knowledge management aspect.

The Institute shall continue to develop knowledge base not only with respect to areas
covered under “*Management Consultancy” but aiso all related spectrum with reference
to their professions and this knowledge base be available to the members in the manner
to be prescribed. The Study-Group while appreciating the Institute’s initiatives in this
regard, noted that these knowledge base are something to be improved upon
continuously.

This knowjedge/data base shall equip members with relevant International Treaties,
WTO literatures, knowledge portal in respect of arious emerging areas of Assurance
services as well as MCS. -

fo)- i3
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2.2.3 To empower the Indian firms, the Institute of Chartered Accountants of India shall

2.2.4

2.2.5

2.3

explore limited work based affiances with the national institutions like I1Ts, IIMs, ICWAI,
ICS], National Law Schools, -Universities and International Professional and other
institutions such as London School of Economics, Institute of Chartered Accountants of
England & Wales, AICPA,

The Study Group also felt the need to develop data base at the Institute level ragarding

“the man power, infrastructure, arrangement of sharing of fees, nature of work of the

Indian firms so that systematic approach can be developed to overcome their {imitations
and to develop their competence; Infrastructure, effective deptoyment and efficient
utilization of their resources to cope up with the challenges of fiercer global
competitions. o

The Study Group was of the view that the Institute may include in their current virtual
Institute project a knowledge portal covering the above In addition to data base and
knowledge about '

i) Several macro and micro economic matters impacting trade, commerce and
professional services;

i) International Regulatory frarmework of all possible countries;

i nternational tax laws;

iv) -Intefnational corporate laws;

v)  Tax treaties across third countries;
vi) Intel__‘national money market;

vil) Inte;matioinal Capital Market;

viil}) In'té:mational finance including operations, methodology gnd pracesses of
mulilateral, bilateral agencies and international institutional framework;

%)  Accounting and Auditing Standards;

X) Similar- information, knowledge and its updation on regular basis for all Indian
laws, finances, regulations, frame work, policies, processes etc,

Inter'actibn with Government, Corporate World and Regulatory Bodies

The Study-Group was conscious of the implications of the regular interaction with the
various Ministries of the Government, Corporate World and Regulatory Bodies such as
IRDA, CRAG, R8I to gain their faith and confidence in Indian firms, The Study Group
was of the view that all these organizations should be invited to various in-house
Programmes on various subjects such as Accounting Standards (AS), Corporate
Governance, Scope of Management Consuitancy Services, etc.

LY
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2.4

2.5

2.5.1

2.5.2

2.6

2.6.1.

Globalization of Indian Firms

The Study Group noted the ability of the Indian Chartered Accountant to reach out the
distant parts of the globe to -avail the emerging professional opportunities, The Group
noted 'that the Regulatory requirements placing restrictions on members from sharing
fees or entering into partnerships with non-Chartered Accountants have a negative
effect on members prospects outside the country. An example of the conditions
applicable in UAE was cited in this regard.

The Study Group also noted that the Clause (4) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 has empowered the Central Government -and the
Councit to recognise such qualifications for permitting partnership with any person other
than a Chartered-Accountant i practice. The Study Group felt the need to consider the
issue to permit the members t6 enter into limited, purpose partnership with iocal people
in U.A.E. 'and in other countries as may be specified by the Council from time to time.
The modalities of such partnership may be formulated by the Council. taking into
consideration the requirements of a particular country. :

Multi-Disciplinary Firms

While apprediating the varied nature of MCS and the emerging need of the profession to
provide integrated service to the society, the Study-Group was of unanimous view that
Multi-Disciplinary partnership between the Charterad Accountants and other
professionals would enable Indian firms to grow in their competitive strength. The
Government other - professional and Regulatory Bodies and the Institute should take
initiative towards permitting and encouraging such Multi-Disciplinary partnership. The
Study-Group noted that numerous modalities would have to be worked out in this
regard. The Study-Group noted that a Working Group under the convenorship of Shri
T.N. Mancharan, Council Member had already suggested the inclusion of the following

nroviso to Clause (4) of Part I of the First Schedule to the Chartered Accountants Act,
1549, : -

"Provided that nothing herein contained shall be construed as prohibiting
a member from éntering: into partnership with other professionals for
rendering professional services as permitted by the Council from time to
time provided a separate firm is forred for this purpose,”

The Study Group also noted that the amendment of the Act Is a time consuming process
and considering the imperative need of the hour, the Study Group was of the view that
the Council may explore the possibility of such parthership firm with other professional
being recognised within the power conferred on it under Clause (4) of Part I of the First
Schedule to the Chartered Accountants Act, 1949, The Group felt that a legal opinion,
if necessary, may be obtained on the issues involved and suitable action may be taken
thergafter, Alternatively, suitable darification may be obtained from the DCA in this
regard. o

Professional Development Programme

The Institute has already taken various initiatives te train and equip the members with
knowledge. To achieve this objective, the professional development Programme may be
re-oriented keeping in view 2 long térm strategy for professional development. This
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2.6.2

2.7

2.7.1

2.7.2

knowledge encompasses not just matters relating to accounting but includes knowledge
of other rélated disciplines, e.g.,~taxation, information technology, company legislation
etc. The concept of “nodal competence development centre” may also be explored and
some prescribed branches may be entrusted to become such centres. The ICAI-

Accounting Research Foundation may play a crucial role in this professional development
Programma.

The Institute should arrange conferences, seminar & training programmes for Statutory
auditors, Directors of MCS and representative of Indian firms to achieve the desired
competence keeping in view that issues of accountability and independence of the
profession-are critéria of public interest.

Consolidation of Indian firms

The Study Grouﬁ?’ﬁ'a‘s noted the following Recommendation no., 5.7 of the Naresh
Chandra Committee on Corporate Audit and Governance: .

"ICAL should propose -to the Government a regime and 2 regulatory framework that
encourages the consolidation and growth of Indian firms, in view of the international
competition they face, especlally with regard to non-audit services. ”

The Stud?-Group'conSi‘dered the imperative need of the consolidation of partnership in

the competitive era and was of the view that the Institute may formulate guidelines,

. documentation responsibitity and structuring of Special, Purpose Vehicle (SPV) for the

2.7.3.

2:7.4

2.8

members to enable them to consolidate and grow.

The Study. Group noted the need of mergerfreconstitution of partnership firms and a
need to review the Council’s decision in respect of the seniority of firms in case or
merger/re-constitution of firms, . The Study Group was of the view that in case of
merger/demerger the seniority and experience of the partner concerned could be
merged into the new entity or the resultant entity. The seniority of partners and their
credit for such experience could be considered’ with one of the firms.where he is a
partner. ‘ : - '

Every profession operates in a dynamic environment, characterised by change. Recent
years have seen a, significant expansion in the body of knowledge required by the
professional accountant. The Study Group was of the view that consolidation of Indian
firms through networking, multi-disciplinary firms, globalisation of firms will strengthen
the Indian firms “to be a provider of world class audit and related financlat and business
solutions to clients, to help them meet the demands of increasingly stringent
regulations, fiercer competition, technological and other challenges with excellence.”
(Firm Vision - Vision for the 21%* Century — ICAI) :

Nation building process : A pro-active Institution.

The Study Group, being consensus of the role of the accountancy profession in the
national building process, felt the need that the Institute should play & pro-active
leading role. The Study Group unanimously decided that the Institute in consultation
with the Central Government/State Government should arrange orientation and training
programmes for the members of the Parliament and members of the State Legisiatures,
Municipal -Councilors, Panchayat Members and other representative bodies of the society
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in the area of economic reforms, globalisation, ezonomic plarning, rural economic

% planning, financial laws, corporate governance etc. The .Institute should also take
initiative in conducting training programmes for the independent Director as well as
3 officials of RBI, Multi National Companies and Public Sectors on regular basis,
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3.1.1

'3.1.2

3.1.3

3.1.4

3.1.5

CHAPTER 3
WTO REGIME & ITS IMPACT ON ACCOUNTANCY PROFESSION

"In the past deve/opfng countries have been told time and again that they stand to
benefit from trade liberalization and that they must open up their economies, They have
done so, often at great cost. For the poorest couniries the cost of :mpfementfng trade
commitments can be more than a whole year’s budget. But, time and again, they have
found the results disappointing — not because free trade is bad for them, but because

ri{ﬁ;rey are still not getting enaugh of it.” ~ Kofl Annan, the Secretary General, Umted
ations.

{Laying foundation of a fair free trade system’ compiled in “The Role of the World Trade

‘Qrganization in Global Governance edited by Gary P. Sampson and published by

Bookwell—ZUDZ] o

The reasons of disparities, inequalities between the developed and deve,lopihg countries

and the absence of reciprocal relationship in service sector may have anthropologicaf,
historical, economical and geographical reasons. The reality Is that the non- professional
inhibitions and as well as restrictions circumscribe the. opening up of the opportumtles in
the developed countries for the Indian professionals.

The Study Group noted that under the General Agreement on Trade in Services (GATQ)
“commercial presence’ means any type of business or professional establishment,
including through :-

(i) the constitution, acquisition or rnaintenance of a juridical person, or
(i) the creation or maintenarnice of a branch or a representaftive office,

within the terrltory of a Member for the purpose 6f supplying a service.

The Study -Group noted the following 4 modes of rendering service amongst the,
Members of WTO regime :-

Mode ‘1 : .- Cross-border practice — Where the service provide‘r remains in one
: country and the client in another. Maost often such trade. takes place
electronically.

Mode 2 Consumption Abroad — Where the client travels from his home country to

the country of the service provider to obtain the service.

Mode 3 : Commemal‘ Presence - Where services are provided through
. establishment of an office in the other country. _
Mode 4 : = Movement of Natural Persons - Where the professional accountant travels

from oneicountry to another to deliver a service.

The Study Group noted that the Council of the Institute has recommended to the
Government to not to permit *Mode 3" commercial presence to foreign accounting firms
in India and has also recommended to permit “Mode 4" of movement of natural persons
before “Mode 3”. Even Mode 4 is also to be permitted subject to reciprocity and removal
of certain restrictions by developed countries e.g. visa, recognition of Indian
qualification, nationality, residency, mandatory insurance and other similar unreasonable
restrictions affecting the freedom to provide services globally on reciprocal -ecognition

basis.
61 v
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31.6 The Study Group noted that some of the MAF have already established Mode 3 presence
in India in the MCS area which is taken to indude internal audit and such similar -
services. This has been done apparently with the .permission of RBI/Government of -
India. As a result, the impetus on part of other governments to reciprocally remove |
barriers for movement of accounting services and accountants does not appear to be
strong.

_ The Study Group also .noted that a number of multinational accounting firms
{MAFs) appear to have set up their commercial presence in India by incorporating
limited: companies in the names that are similar to the names of MAFs,; These companles
mcorporated in India are representing themselves as part of a MAF network.

31,7 The Study-Group examined the implication of 4 modes and observed so far as Modes 1
and 2 are concerned, there was no difficulty but mode 3 and mode 4 are two technical
modes where the technical aspects of- comphance_needs further consideration. The
Study-Group noted that the Committee on WTO negotiations recommended to the
Government to open up financial sector and movement of natural professional persons
on reciprocal recognition basis but so far as commerdial presence was, concerned asin
Mode 3, there was consensus that the same should not be allowed.

3.1.8 The Study Group noted that the following services are included in the domain of
Chartered Accountants :-

CPC 861

Legal Services

Sub-classification 8612-legal advisdry and representation services in
statutory proceedings, judicial tribunals, boards, etc.

Sub-class’iﬁcation 8613 - legal documentation and certification services. -

CPC 862

Accounting, Auditing and Book keeping Services-Accounting and Audltsng
services is further divided into the following subclasses -

86211 — Financial auditing services

86212 — Accounting review services

86213 -~ Compilation of financial statements services
86219 - Other accounting services

]
L
L ]
L ]

CPC 863 -. Taxetion Services - Further divided into the fqilewing subclasses :-
° 86301 ~ Business tax planning and censuiting services

e : B6302 - Business tax preparation and review services

» 86303 - Individual tax preparation and planning services

. 86309 - Other tax related services

CPC 864

Market Research and Public Opinion Polling Services - Further divided into
the following sub-classes :-

. . 86401 — Market research services
e 86402 - Public opinion polling services

CPC 865 Management Consuiting Services - Further divided into the following sub-

classes -
6% 19
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~t . 86501 — General management consulting services
_ ' 86502 ~ Financial management consufting sarvices (except
business taxation services)
86503 ~ Marketing management consulting services
86504 - Human resources management consulting services
- 86505 — Production management consulting services
86506 ~ Public refations services
86509 — Public relations services

&

* o & 8 =

CPC8G6 -  Services related .to Management Consuling — Further divided into
: following subciasses :- '

. 86601 - Project management services services other than for

- - construction ' ' '
86602 - Arbitration and concillation services
. 86609 - Other management services n.e.c.

The Study Group alse noted that as per the current policy in vogue regarding FOI
levels permitted under mode 3 as per services classifications under WTO (GATS), CPC
862 (Accounting, Auditing and Book-keeping Services), CPC 863 - (Taxation Services),
FDI is not allowed. On the other hand FDI js fully allowed for CPC 865 (MCS) and CPC
866 (Services related to Management Consulting) as well as for NBFC activities except.
that there is minimum capital inflow requirement for NBFCs.

The Study Group' also noted that FDI is clearly prohibited in CPC 862 (Accounting,
Auditing and Book-keeping services) as well as CPC 861 (Legal services) and CPC 863
(Taxation services). There are certain corporate and firms and other juridical persons
who brought in FDI on foreign ownership as non-banking financial services companies

. (NBFC) or as MCS but are actually providing services in the field of legal services (CPC
861}, accounting, auditing and book-keeping services {CPC 862) and taxation services
(CPC 863). This does not seem consistent with the areas permitted as per Government
Policy. AP : :

The Study Group also rieted the position of the Institute in this regard that the service
providers-providing services under various modes should be subjected to the Code of
Conduct and Ethics of .the ‘Host™ Country/Country where such services are_finally
provided/consumed and the services under mode 1, 2 and 4 should be permitted for

execution through/by a natural person and not a Juridical perSon,

3.1.9 The Study Group was not suggesting/debarring any Indlan firm from entering into
association with MAF but the commercial presence of the International firms in India is
not allowed under the present policy of the Government of India. The Study-Group is of
the view that commercial presence either de-facto or de-jure should not, be allowed and
the foreign firm shall not be permitted to operate in India as mode 3 {commercial
presence) as it is not permitted by the Government of India.

3.1.10 The Study Group noted that Section 106 (1) of the Sarbanes Oxley Act, 2002 enacted in
the U.S.A prescribed that any foreign public accounting firm that prepares or furnishes
an audit report with respect to any issuer, shall be subject to this Act and the rules of

.the Public Company Accounting Oversight Board and the Securities & Exchange
Commission isstied under this Act, in the same manner and to the same extent as a

6q 2
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3.1.11

public accounting firm that is organised and operates under the laws of the United
States or any State, except that registration pursuant to Section 102 shall not by itself
provide a basis for subjecting such a foreign public accounting firm to the jurisdiction of
the Federal or State courts, other than with respect to controversies between such firms
and the Board.

Section 106 (2) further empowered that

“The Board may, by rule, determine that a foreign public accounting firm (or a class of
such firms) that does not issue audit reports nonetheless plays such a substantial role in
the preparation and fumnishing of such reports for particular issuers, that it is necessary-
or appropriate, in light of the purposes of this Act and in the pubilc interest or for the

-protection of investors, that such firm (or class of firms) should be treated as a public -

accounting firm (or firms) for purposes of registration under, and oversight by the Board
in accordance with, this title.”

This Section also provides {i) for production of Audit work papers for the Board
or the Commission in connection with any investigation by either body with respect to
that .audit report and (ii) to exempt any foreign public accounting firm from any
provisions of this Act or the rules of the Board or Commission issued under this Act.

The Study Group also noted that Sectlon 106 (2) (d) defined 'Foreign Pubhc
Accounting Firm’ means a public accounting firm that is organized and operates under
the laws of a foreign government or political sub-division thereof. The Study Group
noted that Section 102 prescribes procedure for registration of foreign public accounting
firm with the Board. The Study Group noted that Section 102 prescribes procedure for
registration of foreign public accourting firm with the Board, This would require
registration of Indian Chartered Accountant Firms with the SEC/Board in case they
render services to a company incorporated in US or to Indian Companies listed on US
stock exchanges.

The Study Group was conscious of the fact that many Mulitinational Companles having
branch or subsidiary in India are appointing multi-national accounting firms (MAF) to
provide audit services in such branch or subsidiary. The Study-Group was of the view
that the appointment of multi-national accounting firms (MAF).to meet overseas
requirement may not be permitted unless the said firms get themselves registered with
FRRB of ICAI to bring these multi-national accounting firms (MAF) within the regulatory
functions of the Institute. Such registration be made mandatory in case such attestation
or audit.or authentication of financial statéents are used for any purpose in Indla. The
Institute should frame a guideline in this respect to be complied with by such muiti-
national .accounting firms (MAF). The Group noted the aforesaid registration
requirements of foreign public accounting firm with the Public Accounting Oversight
Board in USA. The Group was of the view that this is a measure in public interest. It
was, therefore, felt that a recommendation to take necessary steps in this regard may
be made to the DCA.

3.1,12 The Study Group was also of the view that the Council may by a resolution prohibit any

such authentication/audit or attestation of financial statements of any Indian entity by
an non Indian Chartered Accountant. A separate resclution may permit registration of
non Indian CA firms or persens subject to restrictions on reciprocal basis similar to those
which are imposed by host country on Indian Accountants.

10 4
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3.1.13 The Study-Group considered that numerous MAFs are having a de facto existence

through companies incorporated in India using the similar International known nanies of
such firms. o .

»

3.1.14 The Study Group w_aé of the view that in so far as dealing with the presence of these

entities in the context of their carrying on purely MCS activities may also be a direct
concern of ICAL It will clearly be noted that in the larger context the ICAT has been
calted upon-to assist the working group for suggesting negotiation strategy in the
accountancy sector for consideration by the Government of India in formulating
positions arid strategies in ongoing Negotiations on Trade In Services. . Accordingly, it
would be appropriate for the ICAJ to ensure that these consulting firms which have set
up a corporate presence fall within the understanding reached by the Government of
India in regard to Mode 3 (Commercial Presence — Where services are provided through
establishment of an office in the other country.), Mode 4 (Movement of Natural Persons
- Where the professional accountant travels from one country to another to:deliver a
service), - ' .
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4.1

4.1.1

4.1.2

4.1.3

4.1.4

CHAPTER 4
MANAGEMENT CONSULTANCY SERVICES IN CORPORATE FORM' .
MANAGEMENT CONSULTANCY SERVICES

Pursuant to Section '2(2)(Ivj of the Chartered Accountants Act, 1949, the Council has
permitted the Chartered Accountants in practice to render entire range of Management

Consultancy Services (MCS) and other services. The definition of the expression “"MCS

and Other Services” have been detailed at pages 8 to 10 of the Code of Ethics, 2001

‘edition under 25 heads. Sections 25 of the Chartered Accountants Act, 1949 provides,

Inter alia, that no Company whether mcorporated in India or elsewhere shall practice as
Chartered Accountants.

The fact that Chartéred Accountants in practice can engage in carrying out MCS is
statutorily recognised. The issue for consideration has been whether Chartered
Accountants can engage in MCS in corporate form or any other form. Before one
considers this aspect, it needs to be recognised that MCS is not an exclusive area
available to Chartered Accountants. However, when it comes to Chartered Accountants,
being engaged in this activity, carried on not in their capacity as practising Chartered
Accountants but in a corporate entity, then various issues arise.

The Studv Group was conscmus of the fact that some of the multu-natzonal accourting

firms (MAF)/corporate entities are already’ present in India rendering entiré range of

consultancy services and audit related services. The Study Group expressed concern
that some of these entities claim that they can execute certain attest functions through
affiliates. It appears that certain multi-national accounting firms (MAF) made indirect
entry in India, without any. reciprocal arrahgement for Indian Accountants and Indian
firms in countries outside India. As a consequence, the Indian Accountants continue to
face prbfessional and non-professional barriers in rendering services in those countries.

Such ﬁrrns/entltles are responsible for undue competition and lack of level playing field
vis-a-vis the Indian firms.

The Study Group noted the present position which s as under :

a) The Study-Group noted that various Indian firms having international affiliation
are carrying on MCS in India and these services are carried out either through
the firms registered with the ICAI of through other corporate bodies.

b) There is no embargo on such MCS being rendered by the firm of Chartered
Accountants so long as the ethics and- the regulations as prescnbed are complied
with by Chartered Accountants firms in carrying out such MCS,

c) A mernber in practice is permitted generally to be a Director Simplicitor in any
company including a board- managed company and as such he is not required to
obtain any specific permission of the Council in this behalf irrespective of
whether he and/or his relatives hold substantial interest in that company. Where,
however, such a member in practice seeks to associate with a company engaged
in MCS as a Managing Director or a whole time Director, then he has to sesk
special permission in this regard, under Appendix No.9(B)(3).

Where, however, a-member not in practice carries on such a tivity, the matter involves
some mterpretanon of the Chartered Accountants Act, This '5 because the member in

23
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4.1.5

4.1.6

4.1.7

4,1.8

question being engaged in pursuing MCS in corporate form, is sffectively performing an
act that a member in practice can perform, without being subject to the disciplinary and
ethical jurisdiction which is otherwise applicable to a member in practice. In this regard,
the Study Team had looked into this issue and its findings are recorded in the
concluding part of para 3.8 and para 3.9 of its report., The conclusions reached by the
Study Team makes specific reference to the wording in Section 2(2)(i1) which refers to
“helds himself out to the public as an accountant”. Based on this logic, the Study
Team had concluded that under such circumstances, a member engaged in rendering
MGS In corporate form whether as a Director or in any other capacity, is deemed to be a

member in practice by virtue of the doctrine of holding out based upon the
interpretation of Section 2(2)(i1) - '

“whether or not such pei“son actually holds a certificate of practice,”

The above referred findings of the Study Team were considered by the Study Group-and
they have reached the same conclusions as was reached by the Study Team, viz. that a
member rendering services in corporate form without holding a certificate of practice is
not permissible. If a member wishes to do so, the proper course of action is to seek a
certificate of practice and thereafter apply for specific permission -of the Council to carry
on such services, if applicable. The Study Group was of the view that no change in the
present position Is warranted. It may however be necessary to issue a darification to
clearly lay out ICAT views in lirie with 4.1.4. and-4.1.5 in this regard.

The Study Group was:of ‘unanimous view that even in non-exclusive area, the same
brand of a multi-national accounting firm (MAF) should not be permitted to operate in
India and Institute should have the power to regulate such firms operating in India aven
if they areoperating only in non-exclusive area.

The Studir.' Group recognised that the position of a member employed by a
company/entity rendering MCS is entirely different. Such employment option is always

~open to a member and again no change in this regard was considered necessary.

Ancther isisue which has been the subject of debate is the name under which such
management consuitancy services can be carried out. The observations of the Study
Team in this regaid indicate the strong feelings that have been prevalent amongst the

“members on this i§5ue, for quite sometime, Para 3.2 of the Study Team’s Report makes

spedific reference to this situation. Numerous representations have been received and
membership at-large is concerned with the situation where, such entities rendering. MCS
are having a name similar or identical to the name of a multinational accounting firm.
Use of such a name for such an MCS entity results in an impression that certain
accountancy firms were indulging in advertising or a brand building exercise (whether or
not this is the intention). This sort of a similarity of name has also led to a situation
where certaln statements and positions taken by the management of such MCS entities
have been erronecusly’ perceived to be a position taken by an accountancy firm.
Numerous instances wére considered by the Study Group where certaln observations
were made on behalf of such entities engaged in MCS and which dealt with matters
concerning the profassion, leading to a belief that this was a statement issued by a
member of the profession when the reality was not so.

It may be'apbreciated that when numerous members have been mislead by the
similarity of such namas, the fact that the public at large would not be in a position to
distinguish the-fact from impression would be apparent.

73 24



%‘r—-' 4.1.9 This underlines the need that entities engaged in MCS may carry on their activities in
. India so long as their names are not similar to the names of &n accountancy firm. This is
to prevent an erroneous impression in the eyes of regulators, users of financial
statements and the public at large. Such entities of course need to comply with other

@ laws of the country and the requirements prescribed by RBI or concerned Ministry from

3 time to tme.

4 H

3 4.1.10 The Study-Group also noted that the Chartered Accountants Act, 1949 does not vest
with .the Council any jurisdiction over the Corporate bodies as such. In light of this, it

3 was ‘decided that a strong representation be made to the Départment of Company

,h) Affairs to draw their attention to the adverse consequences of permitting such entities

the use of names similar to or closely resembling the names of multinationa! accounting
firms and: the DCA would be requested to instruct concemed Registrars to
disallow/prohibit the.use of such names as they are fikely to create misunderstanding
about- the ‘true nature of such entities and are therefore, not in public interest.
Necessary corrective steps should also be suggested even where such names have
already been granted as the Registrar has powers under the Companies Act, 1956 to
take such action if the circumstances so require.
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Shri S. Gopalakrishinan, FCA strongly opposed such move. He expressed his dissenting
views on the conclusion that no prohibition should be imposed on mult-national
accounting firm (MAF) in doing MCS through a corporate entity having similar name. The
Study Group decided to refer the matter to the Council with a majority view that such a
move is necessary to achieve de- facto or de-jure prchibition of Mode 3 presence of MAF
in India,

4.1,11 Since_the above is only.in the form of a recommendation, the Group deliberated at
length on whether-a further direction from the Council is desirable to prescribe that
‘members should not associate with any entity having the same or similar name as an
Indian firm or MAF,’ However, despite the mtenswe deliberations, no conclusion was
reached by the Group on this issue. .

4.1,12 Arising out of the above conclusions, certain further issues were considered. The Group
felt that although it was desirable that a separation of identity Detween an Indian
accounting firm and. such corporate entities is necessary, it would not be practically
possible to regulate that the physical separation of premises and Infrastruciure must

" take place. Since these entities are not under the jurisdiction of the Institute, it would
be left to the members of the accounting firms to take such measures as to avoid the
creation of a common identity with such entiies. Members should be directed to
pbserve this in letter and spirit, but no specific parameters, such as physical separation,
needs to be.specified.. A simple illustration where separation of identity can be insisted
upon Is in regard to emzil identities and Website addresses of Indian accountancy firms, .
Members should be required to refrain from using names of multinational accounting
firms or such MCS entities in their email identity or web addresses or telephone directary
as would indicate such common identity or association.

o @
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3 ' 4.1.13 The Study-Group alsc noted that certain members display logos or names of the

corporate entities engaged in MCS in their academic presentations. Similarly, the names
29 of such corporate entities are stated on the visiting cards of pariners of Chartered
- \ Accountants firms and are also menticned in the correspondence by auditee companies,
# instead of the names of the statutory auditors. Although this may happen by
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acceptance or by design, the conclusion is obvious that there is a misuse of names of
Corporate entity in situation where the names of e accountancy firm was appropriate,
The Study Group reiterated that such practices were not permitted for any member of

the Institute. ‘The Council may issue a detaited clarification and a self regulatory code In
this regard. '

4.1.14 The Institute having recognised earlier that networking and affiliation is not only
permitted, but may also be desirable, has encouraged formation of such affiliations for
professional purposes. This, however, should not be taken to mean the promotion of
brand identity of such multinational entities and accountancy'firms. -In response to the
feeling expressed in some quarters that the above. approach. amounts to an unfair
restriction on_ the growth of Indian accountancy firms which -are also engaged i

\ rendering services in non-exclusive areas, it may be nofed that the Council is responsive
’ to the competitive realities and in light thereof, has already granted certain relaxations

in exclusive as well-as .non-exclusive areas in respect of responding to Tenders,
Advertisements and circulars. '

G o W W W W

4.1.15 The nature of the MCS is competitive, result oriented and sometime contingent upon the
finding. Thé Group is of the view that to ensure a competitive edge to the profession in
this non-exclusive area, some relaxation is required. The Study - Group noted the
deliberation of the Council at its 219" meeting held in August, 2001 In respect of

propesed amendment of Regulation 192 and the following suggested proviso (d) and {e)
of Reguiation 192: - .

d) in the case of certain Management Consultancy Services as may be
specified by the resolitfon of the Council from time to time, the fees may be

charged on percentage basis which may be contingent upon the findings, or
results of such work; and

e W WG

(e}  in the case of any other work or services as may be specified by the
resolution of the Councif from time to tme the fees may also be charged on
percentage basis or which may be contingent upon the findings, or resufts of

such work.”
‘ @ The Study Group noted the following amendment suggested by the Working Group
. chaired by Shri T.N. Manoharan, FCA in place of existing dause (10) of the Part I.of the -
2 First Schedule of the Chartered Accountants Act, 1949 would give more flexibility in the
j ' approach then the suggested provisos to Regulation 192
o "A Chartered Accountant in practice shall be deemed to be quilty of professional

misconduct, if he -

X X X X
(8).  Charges or offer to charge, accepts or offers to accept in respect of any
professional employment, fees which are based on a percentage of profits or which are
contingent upon the findings, or results of such employment, except in cases which
are permilted by the Council from time to time (empbhasis provided});”

N The Sti,de Group concurred with the Manoharan Committee Recommendation which
! would empower the Council to act in a pro-active manner in the emerging liberalized
o scenario. It was felt that representation should be made to the DCA to expedite
e implementation of the Committee’s recommendations,

4 ) 751 26
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4.1.16 The Study Group was of the view that the members may be freely permitted to

402

4.2.1

4.2.2

4.2.3

4,24

4.2.5

undertake MCS in corporate form. However, the following are n"t’permissib!e -

M The name of MCS company is not same or similar to any Indian or Foraign
Accounting Firm;
(i)  Co-branding and promoting of attest functlon directly or indxrect!y by the
Management Consultancy Companies; :
(iiy  Doing Iinternal audit, writing accounts for audit client;
(iv} Other business or professicnal relationship with the audit client which are
- prohlbzted for a CA firm;

Exclusive areas for the Chartered Accountants

The provisions of Section 25 of the Chartered Actountants Act, 1949 read with other
provisions of the Act'provide that the practice of profession of accountancy is restricted
to Chartered Accountants only. Howevar, there has been some debate on exactly which
area may be treated as the exclusive area of operation of Chartered Accountants.

The Study Group noted that owing to a conservative view prevalent in the past,
numerous other entities have started rendering services which may be considered to be
the domain of Chartered Accountants alone. It is a well known fact that numerous such

- activities .go under the collective label of: management consultancy services, This fact

was very highlighted in the representations before the sub-Group. In the case of a
company: having thousands of crores as turnover, it is technically possible to have some
of the augdit functions done by an unqualified person. This exposes the company as well
as investors, creditors and lenders to a great risk because such unqualified person who
signs an internal audit report is not governed by any Code of Ethics and other civil law
liabilities and is not accountable to any regulatory body. The principles of objectivity,
independence and excellence are the imperative need of any attest or assurance
function lncludlng internal audit.

The Study Group was of unanimous view that it is possible to interpret the C.A. Act so
as to include the internal audit within the umbrella of exclusive area, This view was
based on the concept of what constituted”gn attest function. Thus, the underlying’
concept was that any assurance/certification of attestation which involved examination
of the financial statement or a part thereof with or without the examination of the

related documents, supporting bills and other evidences constitute an audit/assiirance
setvice.

The Stucly Group was of the view that If reguiatory measuras are not lmposed on service
as internal audit, it is possible that the internal audit may be done in a non-professional
way circumventing the very purpose of internal audit. Such persons may also lack the
technical skills and training to carry out such task effectively. This was all the more
important :as increasing reliance ‘is placed on the internal audit function even in the
technica! literature of the Institute. The statutory auditors are also required to comment
on the efficacy of the internal audit as per CARO.

The Study Group noted that the corporate entities engaged in MCS are also
simultaneously rendering services in attest related areas. These include carrying out
internal audit and other forms of special purpose audit such as system review,
operational audit, etc, In the age of increasing interest of society in regard to attest
function, accountability and " ransparency are the pre-conditions for such a service.
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4.2.6

4.2.7

Therefore, the Study Group Is of unanimous view that the internal audit functions shoutd
be exercised only by a Chartered Accountant in practice because he has the necessary

‘ education and technical availability as well as tralping dnd is subject not only to

Accounting Standards, Guidance Notes, SAPs but also to regulatory/ethical jurisdic¢tion of
the Institute. ' _ '

In light of the above considerations, the Study-Group was unanimousty of the view that
The Council may dlarify that the functions of attestation as (2) internal audit; (b)
audit/attestation of general purpose financial statement, (c) other audit/assurance
prescribed by any law in India falls within the exclusive area of Chartered Accountant,
To further strengthen the existing technical framework; the Council may consider setting
up an Internal Auditing Standard Board to formulate the guidelines in this regard,

Alternatively, the DCA may also be approached to clarify this by a notification to set at
rest any doubt--.on, this, aithough even the current legal position support
recommendation in 4.2.6: : ~ ‘

17 2
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CHAPTER 5

RECOMMENDATION OF THE STUDY GROUP IN OTI:{ER RELATED AREAS

Restrictive conditions on the appointment of auditors ~ A threat to
independence .

The . Study-Group noted that certain Government Authorities and other non-
Governmental entities have in the past evolved the criteria for giving consultancy
assignments and audit related work in a manner that would vender only a select few
firms eligible. Such criteria primarily centre around the financial parameters like turnover
and: no. ‘of staff kept at a very high level. The Study Group also noted that certain
financial institutions,. which are providing finance for setting up projects were putting
conditions upon the ‘borrowing company to appoint certain big firms as auditors of the
company. The Study Group unanimously decided that such compulsion was prejudicial
to the auditing practice and woutd affect the right of the borrowing company to exercise
its discretion bonafide while appointing his auditor. The Study Group, while apprediating
the imperative need of the profession to ensure the independence ‘of auditors, was of
the view. that such conditionalities are undesirable. The Study Group noted that the
choice of the service provider is undoubtedly that of the client. However, where issues
of public:interest are involved, it is not out of place to suggest to the Government, PSUs,
Insurance Companies, Corporates, NBFC's and Banks that the criteria adopted should be.
commensurate with the requirements of the assignments. The Study Group was of the
view that such conditions Imposed by such authorities whereby borrowers are required
to appoint one of the select few firms as statutory or internal or concurrent zuditor
should be Immediately deleted and the Institute should make representations to the
RBI, Ministry of Finance and C&AG to ensure that such practice be discontinued and to

ensure that all the Indian firms can avail the opportunity to participate in the nation
building process,

Trade & Firm;Name — Need to review the C.A. Regulation 190 of C.A.
Regulations, 1988 '

The Study-Group is of the view that no change Is required as the Study-Group has gone
further and decided that companies engaged in MCS should not have same or similar
name of Indian or MAFs, : ‘ :

The Study-Group is of unanimious view that Institute should request the concerned
authorities to ascertain the position in respect of the permission granted to foreign firms
operating in India and to confirm that permission so granted are in consonance with the
stated policy of the Govemment and the entities so permitted are complying with the

terms and conditions stipulated when granting such permission and with the laws of the
land. '

Joint Audits

The Study-Group considered whether there should be joint audit system in which there
would be a big firm along with a small firm and is of the view that a framework or
guideline could be Issued to mandate that the audit of beyond a particularly size would
not be done by a single auditor and it had to be done by the joint auditor, The Group
noted that this issue was considered in the light of "independence’. However, there are

-7%/ - 29
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many other facets to this concept; and modzalities would have to be evolved if such a
concept is to be Implemented. Therefore, it was felt appropriate to suggest that the

Council may look at this issue in greater detail in conjunction with other related matters
presently under consideration. :

_Advertisement and Publicity

The Study-Group noted that the concept of prohibiting advertisement amongst
professional firms is founded on and very well established -and well thought out
background that such advertisement is harmful to the cause of the profession at large.
Users of professional services are to be guided by the intrinsic quality of
work/professional services that are rendered and not by self- proclaimed abllities and
achievements. It was also noted that the Institute keeping pace with the changing
times has relaxed various rules in this regard including ‘permitting statement of services
fendered on thé Website of members through using the pult method. The client and the
users of professional services needs to-be aware of the servicas one can perform, Ha
should not be influenced by the self promotion or visibility of the firm, etc.
Representations wére received by Group suggesting that advertisement has been
opened up for the members of the profession in certain countries abroad and, therefore,
the Institute should keep pace with these trends. The group considered this point of
view but after evaluation of the situation noted that there is a move even in advanced
countries o introduce certain restraints to the Chartered Accountancy profession as Is
evidenced by the thrust in Sarbanes Oxiey Act. It would be, therefore, realistic to -
consider each issue on merits rather than merely on the ground that advertisement is
permitted in certain economies in the Western world. The merits of such a de-
regulation need to be carefully assessed and the fact that this refaxation is prevatent
abroad may not continue in its entirety in the future also needs to be noted. In the light
of above, the Study Group unanimously decided that no change is warranted in the
present pasition in respect of advertisement and publicity,
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CHAPTER 6

R

CONCLUSION

While addressing the lssues, the Study Group consciously adopted an approach to
consider the same in possible widest perspectives and to arvive at a consensus decision. The
Study Group also felt that the Council may consider making the Report (wmh such modifications
as are necessary) avallabie to the members.

The Study Group thanks the President, Shr| R. Bupathy and the Vice-President Shri Suni}
Goyal for their faith and confidence reposed on the Graup. The Group is extremely gratefu! for
their support and gundance

The Study Group gratefu%ly acknowiedges the contrlbutlon made by the Secretary, Dr.,
Ashok Haldia for his valued views and co-operation.

The Study Group thanks Shi G.D. Khurana, D;reetor {Legal) and other ofﬁciais for their
assistance so meticulously rendered.

- The Study Group places on record its appreciation for the pamstaklng efforts and

positive inputs provided by Dr. Alok Ray, Secretary of the Study Group and for his contribution
and dedlcated services.,

The Study Group wishes to place on record its appreciation for those who made
representations before thie §tudy Group and otherwise contributed to its deiiberation.

o (Sd/-)
New Delhi Shri Jayant P. Gokhale
Date: 15.9.2003 Convenor
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CHAPTER 7

GLOSSARY/ABBREVIATIONS

General

C.A, Act

C.A. Regulations
Code of Ethics

ICAI

Council

CESURA

MCS

- The Chartered Accountants Act, 1949

The-Chartered Accountants Regulations, 1988 |
Code of Ethics, 2001 edition issued by the ICAL

The Institute of Chartered Accountants of India, a body set
up under an Act of Parliament, i.e. the Chartered
Accountants Act, 1949 to regulate the profession of
Chartered Accountants.

Central Coundl of the Institute of Chartered Accountants of
India

The Committee on Ethical Standards & Unjustified Removal
of Auditors

- A non-standing Committee of the Council of ICAI to
address and recommend the ethical issues relating to the
Accountancy profession and to deal with the unjustified
removal of auditor cases.

Management Consultancy Services.

The definition of the expression the “Management
Consultancy and.Other Services” as appearing in the Code

of Ethics, 2001 edition at page no. 8 to 10 are as follows:

The expression Management Consultancy and other
Services shall not include the function of statutory or
periodical audit, tax (both direct taxes and indirect taxes)
representation or advice concerning tax matters or acting
as liquidator, trustee, executor, administrator, arbitrator or
receiver, but shdll include the following:

*(i) Fnancial management planning and financial
policy determination.

*(ii} Capital structure planning and advice regarding
raising finance. _

*(iii} Working capital management. _
*(iv) Preparing project reports and feasibility studies,
(v) Preparing cash budget, .ash flow statements,

32
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profitebility statements, statements of sources and
application of funds etc.

(vi) Budgeting induding capital budgets and revenue
budgets.,

(vii) Inventoty management, material handling and
storage. :

(viii} Market research and demand studies.

* Consideration of tax implications while rendering the
services at (1), (ii),: (iii} and (iv) above will be
considered as part of Management Consultancy and

@ w e w @

other Services.
(ix) Price-fixation and other management decision
‘ making, T
" (30 Management accounting systems, cost controf and
value analysis.
(xi} Control methods and management information
and reporting.

(xil) Personnel recruitment and selection. ,

{xifi) Setting up executive incentive plans, wage
incentive plans etc.

(xiv) Management and operational audits.

(xv) Valuation of shares and business and advice
regarding amalgamation, merger and acquisition.

{xvi} Business Policy, corporate planning, organisation
development, growth and diversification,

(xvi)) Organisation  structure  and  behaviour,
development of human resources including design
and conduct of training programmes, work study,
job-description, job evaluation and evaluation of
work loads. _

(xvili) Systems analysis and design, and computer
related services including selection of hardware
and development of software in all areas of
services which can otherwise be rendered by a
chartered accountant in practice-and also to carry
out any other professional services relating to
EDP,

(xix) Acting as advisor or consultant to an issue,
including such matters as:-

(a) drafting of prospectus and memorandum
containing salient features of prospectus.
Drafting and filing of listing agreement and

TR TR TRORTE R R R R

iy completing  formalities  with  Stock

g Exchanges, Registrar of Companies and
e SEBI.

3 (b) Preparation of publicity budget, advice

~ ' : regarding arrangements for selection of (i}

i — o : ad-media, (ii) centres for holding

B : : conferences of broke. 5, investors, etc., (jif)

' ! 33
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Study Group

Study Team

Indian firm

IFIA

bankers to lssue, (iv) collection centres,
{v) brokers tg issue, (Wi} underwriters and
the  underwriting  arrange-  ment,
distribution of publicity and issue materfal
inciuding application form, prospectus and

. brochure and deciding on the quantum of
issue matetial {In doing so, the relevant
provisions of the Code of Ethics must be
kept in mind).

(¢} Advice regarding selection of various
agencies connected with issue, namely
Registrars to Issue, printers and
advertising agencies. ' o

(d) Advice on the post issue activities, e.g,,
follow up steps which Include listing .of
jnstruments and despatch of certificates

_and refunds, with the various agencies
. connected with the work. '

Explanation: For removal of d;:nubts, it is hereby
clarified that the -activities of broking, underwriting
and portfolio management are not permitted. '

(xx) Investment counselling in respect of securities [as
defined in-the Securities Contracts (Regulation)
Act, 1856 and other financial instruments.] (In
doing so, the relevant provisions of the Code of
Ethics must be kept in mind).

{(>xi) Acting as registrar to an issue and for transfer of
shares/ other securities. (In doing so, the relevant
provisions of the Code of Ethics must be kept in

| mind).

{xxii} Quality audit. )

(xxil) Environment Audit, T

- (>ediv) Energy Audit -

(>ov) Acting as Recovery Consultant in the Banking
Sector. ' '

Study Group constituted by the Council at its 223 meeting
held in February, 2002 under the cenvenorship of Shri
Jayant P. Gokhale, FCA, Central Council Member,

Study Team on ‘Issues relating to foreign bodies/firms’
constituted in pursuance to the decision of the Council in its
169" meeting heid in July, 1994 under the Chairmanship of
Shri Y.M. Kale, FCA, the then President of ICAL

Firms registered with the Institute of Chartered
Accountants of India

Indian firm with international affiliation

%y, 34
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FRRB
MAF

Network Firm

Chagtér c B

GATS

FDI

Commercial Presence

Financial Reporting Review Board
Muitinational Accounting Firms ™

“Network Firm® means an entity under common control,
ownership or management with the firm or having
affiliation with an accounting entity or any entity that a
reasonable and informed third party having knowledge of
all relevant information would reasonably conclude as being
part of the firm nationally or internationally.

[Explanation — An affiliation as referred to above shall
include :-

(i) having an association with an accounting entity within or
putside India such that it resuits directly or indirectly in a
common professional economic or beneficlal interest.

(i) :One or more of the entities holding out that it Is so
affiliated or networked.

It is, however, clarified that an entity shall not be treated
as an affiliate of another-merely for the reason that they

(a) share professionailt knowledge and data base o
(b) refer certain proféssional assignments ‘or authorise the
- other to represent certain matters.

1t is further clarified that if different Indian firms are
networked with a common MAF then irrespective of the
presencefabsence of any ’affiliate’ relationship between
the Indian firms inter-se, they shall be considered as part
of the same network.]

General Agreement on Trade in Services, 1995,

Foreign Direct Investment.

"Commercial Presence” means any type of business of
professional establishment, including through :-

(i) the constitution, acquisition or maintenance of a
juridical person; or

(i) the creation or a maintenance of a branch or a
representative office;

within the territory of a member for the purpose of supplying
a service.

Wy 35



.

i)

Juridical person

Juridical person of another

B
3
3 Member
3B

A juridical person

Natural Person of anofher
Member

“Juridical person” means any legal entity duly constituted or
otherwise organised under apphéa“nle law, ‘whether for profit
or otherwise, and whether privately-owned or

- Governmentaliy-owned, including any . corporation, trust,

partnership, joint venture, sole proprictorship ot association.

“Juridical person of another Member” means a juridical person
which is either : ; '
(i) constituted or otherwise organized under the law of that
other -Member, and is engaged in- substantive business
operations in the teritory of that Member or ‘any other
Member: or
(i) in the case of the supply of a service through commercial
presence, owned or controlled by:
- 1. natural persons of that Member; or
2. juridical persons of that other Member identified under
subparagraph (1)

A juridical person is :

(i) “owned” by persons of a Member if more than 50 per cent
of the equity Interest in it is beneficially owned by persons of
that Member;

(i) “controlled” by persons of a Member zf such persons have
the power to name a majority of its directors or otherwise to
legally direct its actions. -

(iit) “affiliated” with another person ;when it controls, or is
controlied by, that other person; or when it and the other
persan are both controlled by the same person;

“Natural person of ancther Member” means a natural person
wha resides In the territory of that other Member or any other
Member, and who under the law of that other Member; .

(i) is a national of that ather Member; or

(i) has the right of permanent residence in that other
Member, in the case of a Member which:

(@) does not have nationals; or

(b) accords substantially the same tréatment to its permanent -
residents as it does to its nationals in respect of measures
affecting trade in services, as notified in its acceptance of or
accession to the WTO Agreement provided that no Member is
obligated to accord to such permanent residents treatment
more favourable than would be accorded by that other
Member to such permanent residents. Such notification shall
incude the assurance to assume, with respect to those
permanent residents, in accordance with its laws and
r.gulations, the same responsibilities that other Member bears
w'th respect o its nationais.
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Supply of a Sarvice

Financlal Auditing Services

Ac'coﬁnting Review Services

.

Compilation = of  Financial
Statement Sarvices

Other Accounting Services

Book Keepinb Services

supply of a Service includes the production, distribution,
marketing, sale and defivery of a service. ™

Financial Auditing Services:means examination services of the
accounting records and other supporting evidence of an
organization for the purpose of expressing opinion as fo an
whether financial statements of the organization present falrly
its position as at a given date and the results of its operation
for the perlod ended on that date in accordance with generally
accepted accounting. principles, ,

Accounting” Review Services means reviewing services of
annual and interim financial statements and other information.

The scope of a review is less than that of an audit and

therefore, the level of assurance provided is lower.

Compilation of Financial Statement Service means compllation
services of financial statements from information provided by
the client, No assurances regarding the accuracy of the
resulting statements are provided. Preparation services of
business tax returns, when provided as a bundle with the
preparation of -financial statements for a single fees, are
classified here, however, it excludes business tax preparation
services when provided as-separate services, are classified in

_CPC 863.

Other Accounting Services such as attestations, vaiuations,
preparation services of pro forma, statements, etc.

Book keeping services except tax returns consisting in
classifying and recording business transactions in terms of
money or some unit of measurement in the books of accounts
excluding book keeping services related to tax returns, are
dlassified under CPC 863. _ -,
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~ kind notice of the Government. SRS

\HDCRW5L

' Confidential .
By Courier _ -

No.: 20-CA/LAW/NDM-116 ' 19" October, 2004

Dear Shiri Khosla Ji,
Sub: Functioning of Multinational Accounting Firms (MAFs) -

The Institute has been from fime-to time taking up the issues concerhing the functioning

- of the Multinational Accounting Frms (MAFY resting with the meeting held on 26% June, 2003

TuE INSTITUTE OF CHARTERED
ACCOUNTANTS OF INDIA

[Set up under an Act of Parliament]

P.B. NO. 7100, Indraprastha Marg,

- Wew Delhi -110 002 INDIA

under the Chairmanship of the then Secretary, Department of Company Affairs (DCA).and my -

predecessor‘§ letter no. 29-CAfLaw/NDM-116 dated 29" November, 2003. The summary of the
issues concerning MAF and decisions of the Council on the report of the Study Group

constituted by the .Council were communicatéd by the above referred letter “dated 29™

November, 2003. It was also mentioned therein that-the decisions of the Councit. are being
considered for implerentation wherever required and this would include propasals for
amendments in the Chartered Accountants Act, 1949-and the Regulations framed thereunder. A
copy of the aforesaid letter-is enclosed at Annexure-"A’ for your ready reference. )

The issues that have efnerg'ed from the exercise as aforésaid, have already been
brought to the notice of the Government. The Coundil suggested to biing the same again to the

58
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1. ° Functioning of MAFs

1.1  Certain foreign entities iike MAFs, Corporates and other juridical persons such. as
Pricewaterhouse Coopers, KPMG, Emst & Younq were given permission by the Reserve
Bank of India (RBI) under automatic/FIPB route for doing consultancy business in India.
These entities have established their significant commerdcial presence in India. The RBI,
while according the permission, did not ensure that the accounting profession in India is
aliowed to provide accounting and refated services in other countries on reciprocal basis.
This has far-reaching implications in current ability of the Indian Chartered Accountants
to provide services in thesé countries. The Institute of Chartered Accountants of India
(ICAI) has been pursuing with the Accounting Bodies in different countries for
recognition of its qualification and relaxation for its members for entry level
requirements like appearance in certain papers such 2s accounting, auditing as well as
trairing requirements giving due credit to the ICAT's educational and training curricuium,
In addition, the Indian Chartered Accountants face various non-professional batriers like
visa, ditizenship and residential requirements, procedural impediments to provide
services in such countries. While the Institute has been pursuing vigorously for
recognition of its qualifications for- ensuring level playing field for Indian Chartered
Accountants, the countries concerned are not showing a sénse of serfousness and
urgency, these matters deserved. Since MAFs are already commercially present and
gperating in India, the negotiating capacity of India for the accounting services

i
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favouring the: Indian accountants has been significantly reduced. Tn fact, this has also
adversely affected bargaining capacity for the Government -of India for Indian

accounting profession under the ongoing negotiations under the WTO/General - §
. Agreement of Trade in Services (GATS). : -

12 It has-been noticed that the MAFs, entered through the RBL Automatic/FIPB route for
. rendering consultancy services (as defined in CRC 865), are transgressing the permission
so granted and are rendering taxation Services (CcPC 863), auditing, accounting and
book keeping services (CPC 862) and legal services (cpC 861). Instances brought to the

_ natice of the Study Group constituted by the Council of the Institute and website pages
of such MAFs are placed at Annexure- B : '

13 It may be added that as pef the policy of the Government of India, Foreign Direct
Investment (FDI) is not permitted in the field of accpunting; auditing and book keeplng
services, taxation services and legal services and no commitment so far has been made

by India for opening of such services under the WTO/GATS. These entities are not only
providing services through their own establishment {signifying their commercial

- presence i.e. Mode-3) in India but also through service providers in India particutarty for
those services like auditing which cannot be rendered by them under the relevant laws
of the country. The Annexure-'B’ suggests that Indiah firms and MAFs are defacto the

. same entities and their operations are designed to circumyent the provisions of the

. Chartered-Accountants Act, 1949 and Regulations'framed_thereunder. This is in addition

to the violation of the terms & conditions of the permiss‘xo'n given by the RBI under
Automatic/FIPB route. .

1.4  The Institule has taken up the matter with the RBL from Hme to time. In a letter dated
18.10.2000 addressed to Dr. Bimal Jelan, the then Governor, Resernve pank of India,
Institute took up the issue of functioning of such certain foreign companies like KPMG,

Price Waterhouse Coopers etc, in India and requested him  to reconsider the
Government of india’s policy for the entry of foreign Chartered Accountants in India in
. guéh a way so that the Indian professionals are permitted to render similar professional

_gervices abroad without any barriers. In this regard, we may also draw your attention
to a letter no. Ref.DBS.ARS.NO. 368}08.91.008{2002-2003.‘ dated @ﬁ@yg@ggg_ggoz S
from Shri RM. Thakkar; General Manager, Reserve Bank of India in respect of the 1
complaint filed by one of the members of the Institute with RBI alleging that certain :
Indian audit firms affiliated to large international audit firms aré rotating the audit of
privatefforeign banks among themselves (members of the same group) and that such

firms share the same office premises as well as resources of the organization in the

country and the assistants who are actually conducting the audit are inter-changeably

used within the member firms, thereby defeating the very purpose of independence of

auditor. In our reply dated 7% March, 2003, Shri Thakkar was requested fo make

certain details/documents available, if those were in possession and/or in the knowledge

of the RBL In response, We have received a letter no. Ref DBS.ARS.NO.
?44[08:91:008(1@1)/2003-2004 dated 23 March, 2004 from Shei P.K. Janardanan;, :
IDeputy General Manager, Reserve Bank of India whereln it has been, inter alia, S
mentioned that “RBI has not permitted any foreign audit firm 0 set up office or 10 carry

2
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out any activity in India under the current exchange control regulations. Further, M/s
KPMG & M/s Price Waterhouse & Coopers are basically Indian partnership firms. - The
former had obtained permission from the Sécretariat for Industrial Assistance, Ministry:
of Finance, Government of India to undertake taxation, audit related- services etc.” It
" may be mentioned that M/s KPMG and.M/s Price Waterhouse & Coopers are not
partnership firms of Chartered Accountants registered with the Institute but are
ostensibly active in rendering audit refated services. .

Copies of the letters dated 18™ October, 2000, 29" November, 2002, 7 March, 2003,

23" March, 2004 and reminder dated 4™ February, 2004 along with its annexures are
1. enclosed herewith at Annexure - “C". '

1.5 Inview of the foregoing, the Coundil of the Institute decided to request the Department-
of Company Affairs (DCA) to take necessary acfion including reference to theé RBI-and
Ministry of External Affairs (MEA) (i) for reviewing the existing situation for ensuring
reciprocal advantage in favour of the Indian accounting profession; (i) to take
appropriate action against MAFs including cancellation/revoking/withdrawal of the
permission - already granted to such foreign entities; - (iii) to prohibit the
MAFs/consultancy firms which have set up commercial presence either as a corporate
entity or otherwise to defy the restrictions in terms of the Government poficy both in_

_ letter & spirit; (iv) to ensure that the names of the companies which are same or similar
to the names of MAFs should not be allowed to continue to operate in India; and (v) to

ensure that the non-compliance of the terms & conditions of the permission granted to
such MAFs is dealt with effectively. '

2, Discrimination against Indian firm by some organizations

» 2.1 We have also observed certain practices adopted by some organizations including

Financial Institutions and Governmental Authorities to the detriment of Indian
accounting firms, The Financial Institutions fike IDBI stipulates following conditions as a
part of their loan-agreement which are not only against the spirit of the law for
appointment of auditors but also against the provisions of the €ompanies Act, 1956 and

structured in a manner favouring appointment of MAFs or theit Indian surrogate firms to
the exclusion of Indian accounting firms - - o

“Auditor(s) shall mean such firm of chartered accountants of tecognized
intermational standing acceptable fo the Fadifity Agent, as the Borrower may,

with the consent of the Facility Agent, from time to time appoint as auditers of
the Borrower.”

X ' - X X X
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ESIDENT

“agree to appoint reputed firm of Chartered Accountants like Price Watérhouse,
g,R. Batliboi & Company, A.F. Ferquson etc., as concurrent auditors with direct .
reporting system during the period of the ioan;”

~ The ICAI taken_.up the rmiatter with the Finandial Institutions, Their response has,
. however, not been very encouraging. Copies of the letters written by the Institute & :
the replies received from some of them are enclosed at Annexure-'D" - ) g

22  Some of the State Govemments and the Governmental Authorities have stipulated the
eligibility requirements for appointment of consultants which would in real sense, exclude
the participation of the Indian firms. We are enclosing copies of the  following
advertisements as some of the instances to emphasize the issue: ' :

i) By Govemment. of Maharashtra for appointment of 'Consu!tant's'_ for
implementation of VAT at Annexure- E'. } '

(i) By Govemment of Delhi for appointment of 'Consult'ants for
implementation of VAT at Annexure- F'. C

(‘ﬁi) By certain domestic non-Life Insurance Corporation for appointment of
Consultants for Management Audit at Annexure-'G’.

(iv) National Highway Authority of India (NHAI) for appointment of Internal
Auditors at Annexure- H'. - ' '

You would kindly appreciate that the conditionalities like the following in the case
of NHAI do not stands the test of reasonableness: - ‘ -

{i). 15 years of experience either as Statutory Auditors andfor Internal
Auditors; and ' : :

(i) 15 full time partnefs; and

@) 50 Qualified Chartered Accountants in £l time employment; and

(v) Offices in New Delhi, Kolkata or Bhubaneswar, Hyderabad or
Chennai or Bangalore; Mumbai or Pune or Ahmedabad; and

(v)  Average annual turnover of Rs. 10 crores during the last three
years. '

23 It is obvious that such requirements are, per-se, discriminatory'. against the Indian
Accounting firms. The Indian firms are capable of undertaking assignments, by
themselves and wherever required, by hiring foreign expertise for specific purpose not -
available within the country. The foreign firms, in any case, are also completing the
assignments by hiring complimentary services and expertise from the jocal accountants.
Thus, the arguments that in certain emerging areas, Indian firms may not have the

4
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expertise, does not stand to the test of logic. Needless to add that the assignments of
the foreign accounting firms results in high cost of consultancy, the significant portion of
~ which is repatriated in one or the other forms from the country. We would request you
to kindly take up the matter with the Ministry of Finance, Government of India and also
with the Comptroller & Auditor General of India (C&AG) for apprapriate Initiatives 0 that
" various authorities in Government of India, in the State Governments, -and Public Sector
Undertakings prescribes the eligibility requirements in such a manner that the Indian
Accounting firms are able to participate in the process in letter as well as spirit.
Networking amongst the Indian accounting firms should also be given due weightage.

2.4 Further, the ICAI has already brought to the notice of the Department vide its letter no.
Sectt./DCA/03 dated 21% October, 2003 an instance, where 2 Multinational Company -
through its Articles of Association stipulated for appointment of auditors from a set of
accounting firms which were either the MAFs or their Indian surrogate. Such stipulations
are against the provision of the Companies Act and prejudicial to the Independence of
the Auditors. MAFs, as per the Indian laws, in fact, cannot be appointed as auditors. We
would urge upon you to kindly take appropriate action against such Cempanies acting as

. aforesaid in violation of the Companies Act, 1956 and issue general directions 50 as to
check proliferation of wrongful practices. A copy of the said letter dated 21* October,
2003 is enclosed at Annexure 'I'. ' . '

In the last, I would mention that the accounting profession in India in general and the
Institute in particular, are not averse to opening up of the accountancy services. What it is
laoking for is the fevel playing field for the Indian accountants and a suitable reciprocal initiative
for allowing entry of the accountants and accounting services from India, in other countries.
The Coundil of the Institute is contemplating new initiatives for strengthening the accounting
profession in India. We shall apprise you of the same from time to time for guidance and

- support.
Sincerely/yodrs,
o - .-\ 1
“, /1} '

" (SUNIL GOYAL)

With kind regards,

Encls. : As above.

Shri Jitesh Khosla
Joint Secretary,
Ministry of Company Affairs,
Room No. 507, ‘A’ Wing, Shastri Bhavan,
Rajendra Prasad Road,
 NEW DELHY ~ 110 001

. 5
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Contents:

. Letter ‘No. 29-CA/Law/NDM-116 -dated 29.11.2003
enclosing the summary of the issues concerning MAF and
decisions of the Council on the reportﬁ of the Study Group
constituted by the Council. (Pages 1 —5)
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: o & F.B, N0. 7100, Indraprastha Marg,
2 5y New Dethi =110 002 INDIA
Confidential

By Courier
10.29-CA/LAWMNDM-116 ‘November 29, 2003
ear Shri Mehrishi ji,

, in a tabular statement.

The Stti;:ly Group set up by the -Cbﬁncil of the Ihs_titutc wc_arked' hard in the limited
me and gave its report for the consideration of the Council. The Report was considered
n the Council at ifs meeting hetd on 12% to 14% October, 2003. The summary of the

amendment in the Chartered Accountants Act,
21949 and the Regulations framed thereunder .
f Wi’t_h v)arxp Tegérds
-r Yours sincerely
| ~ . } BUPATHY
: Shri Réjiv'M‘eHrishi, IAé -

Joint Secretary to the Government of India
” Ministry of Finance .

" Department of Company Affairs

Room No.507, * A’ Wing, Shastri Bhawan
New Delhi - 110 ¢01. :

[ T

Enc_l.: As; above.
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mmary of issues and decisions taken by the Council at its meefing held on 12" to

14° October, 2003

~ Issues/Problems

Decisions of the Council -

Certain Corporates, Firms and other juridical

Presence of Multinational Accounting
Eirms (MAF) in  India and Indian
Chartered Accountants’ (CAY Firms
abroad & related issmes._

persons have been given permission by RBI
under - FIPB Route for doing consulting
business (as per CPC 865) in corporate form,
While granting the permission, nQ reciproca!
undertaking has been taken.. This has
resulted in lowering the negotiating capacity
under WTOfGATS negotiations. Further,
there  are- visa, residence and other
unwarranted restrictions. in. foreign countries
on entry of Indian CAs. -

The Council decided to request DCA to.
approach RBI/MEA Toft review of the
situation-- * fop obtaining reciprocal
permission, and to take appropriate-
action including canceling frevoking/
withdrawing the permission granted,

Y

1 Services (CPC 862) and Legal Services (CpC

Certain Corporates, Firms and other juridical
persons which entered through FipBR route for
- fendering Management Consultancy Services |
(MCS), as' defined in CPC 865 have
tarsgreSsed  the  permission afid are
rendering  Taxation  services (CPC 863)
Accounting, -Auditing & Book Keeping

861).  Thest are exdusive domain of
Chartered Accountants andfor advocates.

The Council decided to request DCA to
appreach RBI/MEA for review of the
situation  fer obtaining reciprocal
permission, and, to take appropriate
action including canceling /revoking/
withdrawing the permission granted.

ICAl and. Government of India have taken a
stand that in the field of accounting, auditing
and- book keeping (CPC 862);, taxation'
services (CPC 863) and legal services (CpPC
861), foreign direct investment ig not
permitted.  The: - commercial presence  of
foreign accounting firms’ (Mode 3) is not to
-be permitted A5 of now. The tovement of
Natural persons “(Mode’ 4) is also fo be
permitted subject to fedprocity and remoya|

of certain restrictions by other oountry placed
-OonIndian CAg, -

The Council obsetved that providing
services through service providers in
Jdndia  also  amounts to commercial
‘Rresence. The Councjl decided to take
Up with- DCA, RBr g other relevant
Goverament Department to-emex '
non-compliance is dealt  ~with
effectively. - - i

L

MAFg already - operating in India either
through commercial--presente’ (Mode 3} or
through movement of natural- persons (Mode*

*policy of . the'

. o R e

Coveminent? s

o~
et

s orp o e O ; 10 -
4).need:t5he prokis Lioperate i Indiail consulting firis] MAr S RS se it
in defiance - ofthe: t e g PTMArS Witich g

| Prohibitd *to* ety

The Council dncided i su

| gest to the
concerned ;. Departmerit:,

* the

ps . Q-F._-‘;r 2
_seesthat

Soverinentincluding 5EA

o g mS M ARSI ch e sat
upcommercialr. presence®eitharias 3
Lomoratedt entity ot otherwiss: 5. are
the restrictions *in
terms of the Government policy, both in

letter and spirit.

-
T
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In. a number of Instances, Finandial
Statements have beéen attested by persons or
bodies who are not CA firms registered with.
the. ICAI. These Fiiancial Statements are not
only circulated, but are also used‘.fo_r several
purposes in India. A large number of
investors, analysts and media also rely on’
such attested financial statements,

The Council observed that the -p%blic
Interest may severely get affected if
unqualified persons ° (non-CAs) or
bodies, which are not registered with
the YCAY, are permitted to attest
Financial Statements. The Council has
decided .to issue a notification that all
such attestation of financial statements
are not permitted in India and only CAs
registered with the ICAIL, are authorized
to .attest Financial Statements which
are used for any purposes in India. The
Council also decided ta issue necessary
clarification through various regulators
including DCA, RBI, SEBJ, IRDA and
others to avoid any misgivings in this
Eg_él‘d‘. -

TSome of the. entities rendering MCS are

incorporated and/or registered in the hame,
which Is same or similar 'to MAF, This is
resulting into co-branding of the accounting
firm and erronaous perception of identity.

The Council decided that the Indian CAs

be freely permitted to associate
themselvés  with corporate . entities
rendering MCS in any manner subject to
ensuring that the name of such entity
rendering MCS is not same or similar to
any MAF and cap on fees, restrictions on'
undertaking accounting, Internal audit
and -other prohibited services to
statutory auditors are not undertaken
by such MCS firms held, owned,
managed directly or indirectly by ca
who is also' a partner ara proprietor‘of

together . fro

UNREASONABLE - CONDYTIONS
RESTRICTIONS FOR APPOINTMENT Og
AUDITORS AND/OR CONSULTANTS BY

FINANCIAL INSTITUTIQES{‘BANKS{_-
GOVERNMENT AGENCIES ,
——=DCENT AGENCIES

Financial Institutioris/Governmental agencies

| are  prescribing, conditionalities to appoint

select firms/entities .as Statutory, intemnal or
concurrent audttor, Further, government
agendles, induding financial institutions and
banks, corporates and ministries  are
prescribing criteria in respect of turnover,
manpower. of the firm/entity to oust the
middle and . smal CA firms from the
competition.: In most of the cases, criterid
adoptsd are Tnot. ommensurate with ' the

requirements  of. the .assignments. . It restilts

invo.gl.@iégﬁéﬁ%ém Ost. of . Indiain: firms.all
ma;. ] g : . e T e

Ng.. considered; for.stich’

Pkt ao S
- Aa ‘;$=

| able o participate in ¢k

an Indian CA firm.

Thq Council decided to request DCA to

aP_}y_qM.,.MinisFr? T

of Finance, |

-G 1o, take. ay L is. S0 that’
reasohable Criteria commensdrate with

nature of job be formulated ang
unreasonable conditionalities/
restrictions be remioved . for
appointment  of. -auditors  and/or

consultants by Financial Institutions
/Banks/Gevernment Agencies, . Such
entifies’ should be askéd -t -formulate |

Tesasondtions in suchiarinariner that 2

riargen Section of Ca fratdimity st be |

te i the process. While
Sraeing.dn assignmet, such’entities

.| $hauld ‘also" take into consideration the

network “'of " firm within India. The
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Council. further decided to request the
Government to look into the matter
where the engagement of statutory
auditors is restricted to specified
auditors, by providing the same into the
articles of association or through the

—ar

shareholders agreement.

STRENGTHENING OF INDIAN CA FIRMS

The brand name and brand image- of the
Indian accounting firms is to be further
enhanced.

The Council accepted the need for
further enhancing the brand name and
brand image of the Indian CA firms,

e

The competitive strength of the Indian CA
firms needs to be further strengthened by
adopting various protective measures to meet
the changing requirements of commercial

| and econornic environment.« --

The Council, in principle, accepted .to
encourage networking amongst firms of
CAs in India and remitted the matter to
its Executive Committee for
recommending the necessary
modalities. C

:C.3

For strengthening Indian CA firms and o
enable them to provide global services, it
may be riecessary to recognise networking of
Indian firms with MAF. However, it may be
necessary to ensure that such networking
does not result into an affiliation in a manner
S0 as fo constitute commercial presence of
MAF in India or otherwise defeats the various
regulatory objectives of the profession.

Networking of the Indian- Ca

The Council, in principle, accepted to
encourage networking of Indian ca
firms with MAF provided that such
networking does not result into an
affiliation in a manner so as to
constitute commercial presence of MAF
in India or otherwise defeats the |
various regulatory of the profession.
The Council remitted the matter to its

Executive Committee for recommending |
the necessary modalities,

Ca

firms, as
registered  with the ICAI, should be
appropriately regulated so 8s to ensure that

the same is not misused to defeat in letter or

spirit  various regulations o . statutory
requirements, -

The Coundcil has, by and large, accepted
the restrictions[regulatipns suggested

by the Study Group to appropriately
regulate the networking,

1

- | SolindFroiy

The Indian CAs are required to establish
professional entities cutside India, which may
require ' getting into
arrangamients”  with locally
professionals, who may not be members of
the Institute.” In certin casas, this
requirement may be limited only to
sponsorship by a locai resident to become
Part and parcet of

to be created in the host country. - .

.partnerships or similar [ e
qualified |

the local accountipg enfity |-

similar other arrang
qualified professios
‘subject to recomn;
by its Executive’
approach,

ements with locally
nals *outside India
ending the modalities'
Committee on a holistic | -

"~
Primas -

The Couadil has already. recommended to the
| GovemmEE T RO Aiseparat s
- | discipling Fafirmbbetw
-.| professionals¥ac

tonior
OSSN SCAS ¥and other:
S<MaY Deapproved Thy: tha

ofidsseparate: multidy:

ecommendation” for- “dreation  of
between {'CAS :h.a nd Stk

LIt SO

Pt

plinary” " " firm [*
+Oter~professionals

.:_l'id.u

achieved i 3%‘?5&‘@?3%"; S:bSbc ]| Giid rémitted 6he miitear £t Expoutive
stane 4 o Earliestyand “all” Recessany'] ¢4 TMIER " “Tor ™ Facorr ar din:
StepSare to be faken MR | compmittes o recommending  the

modalities. "

4

46



.....

' 3K T Coundi - ted the
er/De-merger/reconstitution of.| The Courgcul accep
rae:t%erfship ﬁm?s.- , recommendation of the Study Group
' S . regarding merger, demerger, re-
' | organisation of the Indian CA firms.

| INTERNALAUDIT BY NON-CAs

A number of instances have been observed | The Council accepted the
where internal audit of companies ig carried | recommendation of. the Study. Group
out by non=CAs either in corporate or other that internal  audit should ‘be an
form, The auditors of the companies also | exciusive area of practice of CAs. The
rely on the internal audit and spedifically {. Council decided to refer the matter to
report on its efficacy. The corporate Auditing & Ass_umnce_s.tandards Bqard
| governance mechanism including  Audit (AASB) to issue maximum technical
Committees and investors’ interests are titerature on internal audit, The Council
directly connected with efficacy and reliability | further decided to make a re-quest‘ to
of internal audit function. 1In case the |DCA and other regulators including
internal audits are carried out by corporate | SEBX, RBI & IRDA that in case internal
entities or non-CA, there is no regulatory | audit function is .outsqurced. by - any .
mechanismt  and technical- “framework  to entity under their supervision and

" | ensure &  minimum  desired standard of control, the same can be undertaken by’
professional performance, thereby creating a | CAs/firms of CAs. :

serious threat to the interest of investors, : '

lenders and public at lafge.

TE cHarGing FE o PERCENTAGE
BASIS:

In the area of MCS, despite various | The Council decided: to request DCA to |

relaxations that have been granted by the ‘Expedite passing of the amend ment in
B Coundil, there remains a difficulty in members | the Chartered Accountants Act, 1949
- queting  fees  contingenit Upon  the | already proposed by the Institute,
findings/results of the professiona work or in :
l: Certain:cases on a percentage basis.

F. {ERACTICE. BY __TNDIAN CAS__ IN
CORPORATE FORM ; . »

Issue of permitting Indian CAs {0 practise ag The Council decided

that corporate form.
corporate entity :

\ practice in thé field of Mcs to be freely
: _  |allowed. Cag may promote and
" For Management Consuitancy | 1 INGorparate entities-for this, The Council
For traditional practice also, ‘ also, in Riinciple, decided to permit the

. . . traditionalpractice  in ‘corporate form

subject "to necessary amendments inf

{the Chartered Accountants Act, 1949,

. The Council furtiier decided to request |
the Government to expedite  the
cractment  of  Limiteq Liability

. - Partnership Act, .
N G. | 1SSUE RETATING TO JOINT AUDIT ; C ST ' )
‘.’ P . . b . s

i - e e D A A ) haE ae T AR A N o

NSURNG T e el o Bl oy T T '
‘Ensur:m'g Ind.ep_!enqgnc'e gpd__qua{lty audit, as :Ihg;:;‘.(_:quqqil,j;-ﬁw_hﬂe:,*apnreciating the
also joint ﬁqd'&";.;- wem:may . be considerad _;r'e@n’i_;ﬁenﬂatioh;rwa&?‘quthe' view that
whereln;.—;--g_;;_l:ﬂg = CATirm Y dlohg ~ with a | the feasibility ro be explored takihg into
; smqll{meduqrr__u_______Cﬁ firms to Qarry out jolng cansideration the other relevant issues
“:_\J audit beyond 5 parficular size, =~ -

e Al e

[T L "
b g badi g T S

_ such as rotation of auditors, etc,
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MNEXURE ~ B

Contents
:

_ 1 Some of the instances of transgressing the permission granted
to the MAFs under CPC 865 brought to the not:ce of the Study
Group constltuted by the Councn!

List of offices of Mlé Pricewaterhousecoopers Ltd. and their

surrogate firms at Bangalofe,;-(:hennai & Hyderahad. Thfs ‘
- shows that M/-s"Pric&waterhouseCoopers, which - canriot

provide services other than Management Consultancy

LT
T e
. L=

Serwces, prowdes services through lts surrogate firms.
: (Pages 6 - 8)
(u) M/s Ernst & Young is annguncing that “The audlt which are :
’g‘;-_. statutorily required are conducted by a member firm for
which mformation will he furmshed on request in
accordance with. Indian regulatory requ:rements ” Service
~also mcludes “Other assurance and accounting services”
(Page 9) o |
(i) KPMG India is a-'n‘nouncing that “The firm operates from its
offices in Mumbai, Delhij, Chennai, Bangalore, Hyderabzad
and Kolkata, and offers its clients a ful| range of services-

including assurance, tax and regulatory, consultmg and
financial advisory services,” (Pages 10 — 11)

A .
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3 ¢- (i) In the website page of KPMG ‘India “ Office Locations’

(i

: ._(m)

- Haskin & Sells’ is an Indian firm through which Deloitte is

WD C~%5&

includes the Mumbaj office location of KPMG in India as

"KPMG

KPMG house

Kamala Mills Compound

448, Senapati Bapat Marg

Lower Parel . , L
Mumbai — 400 013~ (Pages 12 - 14)

It may be mentioned that the address of an Indian

firm *M/s Bharat S. Rayt & Co.’ as registered with the ICAI

~is the same as of M/s KPMG.

In the website page, M /s Ernst & Youny .is announcing that

their services includes inter alia:

= Assurance

* Tax (Page 15)

In the Websﬁ:e, page, Deloitte is annduhcing in its Country
contact information that the Indian firm is:

~ “Deloitte Haskins & Sells
= 6™ Floor '

.. Mafatlal House -

"~ Backbay Reclamation

Mumbai - 400 020

It may. be mentioned that the aforesaid firm ‘Deloitte
providing services in India. {Pages 16-20) *
Deloitte is also announcing that “The Mempey firms

offer é_lients a broad fange of audit, tax, consulting and
financial advisory services.” (Page 21) '

A9
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Pr:icewaterhouseCOOpers _ vd B ..ﬁ
Below is a list of offices for i:, - ~of M/s PﬁCewaterh‘ouseCoopéré _Ltd.
- Offices | are isted alphabetically by ' ciy.
AT IDIEFIG) RV DR IOFPIQ'IRISI'I'IUIVIWIXI\’W
Bangalore - |
Pri cewaterhouseCoopers Lid
Mirttal Tower, 10th Floor, ¢ Wing
. 41/6 MG Road
" Bangalore = - 560 - 001

Telephone: [91] (80) 559 1941, 539
3429, 558 7559, 558 7239, 559 5335/6,

559 . 7504/5/6
Telet_:opier. (91) (80) 559 3792, 558
8751 ' |
_ Bangalore _
" - Lovelock & Lewes; Price
 Waterhouse
Mireal Tower, 14+, F]oor, B Wing
17/6 MG - ' Road
Bangalore . 560 001

Telephone: [91) (30) 558 6362, 558. .
363, 532 5265 555 0399, .
Telecopier: [91] (80) 558 6354

Chennai - (Madras)
o Pricew'arerhouseCOOpers Lid

610 Anna Salaj

Chennar - 600 006

Address

T - O Mail




po " Box

1253

Chennai - (Madras)
Lovelock & Lewes; Prce .
Waterhouse

Aunas Corporate Centre, 8th Floor
98-A, D¢ Radhakdshnan Salai

. 743 T
. Chennaj 600 006
India k ' ,
Telephone: [91] .(44) 829 1597, g2 I
- 2046, 829 5986
Telecopier: (91) (44) 829 5787
Chennai - ' (Madras)
Lovelock & Lewes; Price
Waterhouge : _
610 Anna Salai
Chenaaj : 600 006
L Mail Address v
PO Box 743 e
- Chennaj . 600 006
Telephone: [01] (44) 829 1507 gpo
2046, 829 5986
Telecopier: [91] (44) 829 5787
Chennai (Madras)
PricewaterhouseCodpers Ltd
Aums Corporate Centre, 8th Floor
98-A, D» Radhakrishoan  Salai
Mylapoge : |
Chenna - 600 004
Telephone: [91] (44) 859 1858/9. 859 -

LI A

\o}



Mylapore

Chennai® 600 004

Telephone: [91) (44) 859 1858/9, 859
1253 o '
Telecopier: [91] (44) 859 1254

Hyderabad
PricewaterhouscCoopers Ltd

- 6-3-550, - 8 - Floor

LB ~ Bhavan, Somajiguda
Hyderabad . 500 087

Telephone: |91} (40) 330 1364/5, 651
1011/2/3 | |
Telecopier [91} (40) 3326117

.Hyderabad . : _
Lovelock = & Lewes;  Price
Waterhouse

6-3-550, 11 Floor
I.B Bhavan, . Somajiguda
Hyderabad 500 ' 087
Telephone: - : [91]

Telecopiern: (91}
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7 for which informzoon will be. ﬁrnnhed on request in accotdanée with
Inchan ngLﬂatory requirernents.

sta.lceholders such as lenders and investors. In addition, these services assist
% management looking at global financial markets, mcluch.ng overseas hxtmg\

Our services inchide:

~. Limated Scope Reviews
Conc:urrent audit

. ° Conversion of financial’ statements for internatonal reporting in complnncc
.. with US GAAP/UK GAAP/INTERNATIONAL GAAP
~ Forensicaudit

- Visit our Intcrmtlona.l Site for an overview of Erast & Young Assurance
Advzbox'y BuSmess Services. '

3 Please Contact us for more details.

C(prrigl':lt © 2001 lirnst & Young. All nghts ceserved.

our ].Jabﬂ!t} d:xcl*umt.r st & \ounb Indiz 15 a member of L.mst &
Y oun[_, ln[ernanonal

<" The audits which are statutorly requiced are c'onductéd by 2 member ﬁrrhv

i Othu assurance’ and accounung services are dxrccted towa.rds buppomng_
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Annexure 3

KPMG

KPMG is 2 global network of professional advisory firms, whose aim is to tucn
knowledge into value for the benefit of our clients, our people and our
communities. _ : '

KPMG India . was _cst:ﬂ::.lishcd i September 1993, and has rapidly built a

significant competitive presence in the country.. The firm operates from its .
offices in Mumbai, Dethi, Chennai, Bangalore, Hyderabad and Kolkata, and
offers its clicars a 'full_rmnge of scrvices, including assurance, tax & regulatory,
consuldng, and - financial advisory services. The fiom is focused on gaining
differentiation by providing industry-tailored and technology-enabled services
to its clients ‘specifically in the  fnancial, phaanaceuticals, infrastructure,
tnsurance and telecom sectors. -

In Tndia, KPMG has 2 clienr base of aver 2000 comps‘;n.ies,' whose ambidgon,
inherent quality and business potential. posidon them to become world-class
players. The firm's global approach to service delivery and world-class skills

~ help provide valuc-added secvices to clients.

The fiem seeves leading information technology companies and has a dominant
posinen in the growing market for US listings by Indian corporates. KPMG
has a serong presence in the financial services sector in India while serving 2
number of marker leaders in other industry segments. -

Qur Jifferentiadion is desived from rapid pecformance-based, industry-tailored
and technology-enabled business advisory solutions delivered by some of the
most falented professionals in the country. KPMG professionals arc grouped
by industry focus and our clicnes are able o dea] with industry professionals

. Who speak their language. Our inteenal information technology and knowledge

mnanagement systems support the application of the firm's total . body of

knowlcdge cowards business solutions,

With over 100,000 pcople collaborating worldwide from 750 ._ofﬁces in 152

countaes, KPMG is commitred to delivering quality services to its clients all
over the world..




Bearing’ Poiﬁt, Inc, formedy KPMG Consulting, In'c., is an independeny
consulting firm and'is not affiliated with KPMG International or any KPMG

member Gem.

© 2002 KPMG, the Indian member firm of KPMG Intemational, a Sufi_rss'rio.n-_

- operating associagon. All Aghts cserved, ==+ v . « v
KPMG Online Pavacy Statement and Disclaimer

KPMG International Sige
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About KF’MG in india : . ) : KPMG Interation

KPMG is the global network of professional services ' ' .
firms whose aim is lo turn undersianding of information,
industries, and buginess trends inle value.
a1y
nLILET caRe KPMG India was established in September 1993, and
has rapidiy built a significant competitive presence in the
Country. The firm operates from ils offices in Mumbal,
Dalhi, Chennal, Bangalore, Hyderabad and Kolkata, and
offers its clients a full range of services, including
financial and business advisory, tax and reguiatory, ang
assurance based advisory services.,

Bl SnvuuRity
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. Inindia, KPMG has a client base of over 2000
. companies. The firm's global approach to service
delivery help provide value-added services 10 clignts.
The firm serves leading Information technology
_companies and has a strong presence in the financial
. services secior in India while servirig a numbar of market
- leaders in other industry segments.

Our differentiation is. derived from rapid performance-
based, industry-tailored and technology-enabled
business advisory services defivered by some of the
most talented professionals in the country. KPMG
profaseionals are grouped by industry focus and our
clients are able to des! with industry professionals whoe
speak their langwage. Cur internal information
technology and knowledge management systems enable
. the delivery of informed and
timely business advice Lo clients.

%2004 KFMG. thz Indiaa membar firm of KPMEG tntematioy, 2
Swiss caoperative. Al dghls reservey

Grine Privacy Statement and Disclaimer
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India Office Locations
Bangalore {GMT +51/2)

KPMG -

KPMG Houge

202 Vittal Mallya Road
Bangalore - 560 po{

Phone:  +91¢80) 227 6000 1227 6000
Fax: +81 (803 227 3000

Chennai (GMT + 5 2} .
KPMe
Wescaré fowers, 1st Floor

16, Cenotaph Road, Teynampet
Cheninai - 600 018

Phone:  +91 (44 ) 2433 2533 1 3962 3916
Fax:  +1 (44) 2434 Bgsa

Hyderabad (GMT +5142)
KPMG

Merchant Towers, 2nd Floor -
Road No 4, Banjara Hills
Opp. Syndicate Bank
Hyderabad - 500 ga4

Phofie:  +91 {40} 2651 1370 / 2335 0080
Fax: 491 {40) 2335 on7p

Kotkata (GMT + 5 1/2)
KPMG
Park Plaza, Block -F, &*h Floor

71, Park Strect
Kolkata - 700 018

Phone:  +91(33) 2217 2858 1 2352
Fax: . +91(33)2217 2208

Mumbai (GMT + 5 1/3)
KPMG

KPMG Houge

Kamaia Mills Compound
448, Senapat Bapat Marg
Lowsr Pasel

"Mumbai - 400 013

Phong;  +g1 (22) 2491 303012491 3134
Fax: +91 (22Y 2491 3132

Delhi (GMT + 5 1/2)
KPMG
Block no 4p

’“"‘-‘,W-m.kpmg.con'n!aboul!abour of‘l‘lceloca[mn.hlml

Page 1 oo
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(4P-867
DLF (;.:orporale Park, DLF City

Phase Il ' o 1 4
Gurgaon _ ] . _ e e .
Haryana 122002 _ . '

Phone:  +91(124) 2548191/9192 .
Fax: ° +01 {124) 2549101

€ 2004 KPMG, he hidan member e ot KPMG (nemational, g
) Swiss eovperalie, AR rights resarved,
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oo Pl nvEed biing > Sgra‘lceﬁ & Solufions

Let us help You Achieve Your
Goals

Our professional teams join forces with clients to
provide creative and innovative solutions for the
present and enhance client's ability to manage
future change and growth. B

Qur Service offering includes the following (please click on ong
of the areas to find cut mare):

- .

© ABSUrance )
LLorporate Finarce :

+ Risk & Business Solutinns

© Tax - T
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Legal Name:
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City:

- Phone Number:

Fax Number:
Contact Us:
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. Careers:

Legal Name:
Office Address:

City:
Phone Numbey:

Fax Number:
Contact Ug:

Site Address:

: Seyvicos
.gs-pecial Sections > Deloitte in Asia Pacific

an. Philip...

Search

Cohengs e, Freme o

erings and industry experience in Asia Pacific, or
posal (RFP}, please use the contact information listed .

Delaitte Touche Tohmatsu

P.O.Box N250

Grosvenor Plage i

225 George Street

New South Wales 1217

Sydney

+ 6129322 7000

+ 6129322 7001 )
NECE /A v deionte . cons fa foon titus
http:;/www.deiuitt&.m‘:n;’au,:straiue's
hitpifvwww. deloitos . com janfcareers

jtopt,

Deloitte Touche Tohmatsy
26/F Wing, On Centre _
111 Connaugkt Road Central
Hong Kong.

+ 852 2852 1660
+ 852 2541 1911 .
MR v dlaicite g niasiny - English
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13- Legal Name: Deloitte & Touche LLP
[ Office Address: 361 South Marine Drive
5 e Tamuning
1 % . .. Guam 96913
iz City: * . Tamuning
] § Phone Number: + 1 671 646 388¢ . .
Fax Number: = 4+ 1671 649 4265 or + 1 671 649 49372
% - Contact Us: QUAMIBN G nakdin L ’
E: Site Address: P 1/ fatvre Gl u e s e
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%
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& Legal Name: Deloitte Haskins & Sells - ) T y
% Office Address:  Gth Figor !
% ) ' Mafatlal house
5 Backbay Reclamation
. “‘Mumbai 400 020 _
Citys 7 Mumbal 3
i Phone Number: 4+ 91 22 228543 30 or + 91 22 2283 7006 r-
, Fax Number: - + 91 22 2202 43 37/44 99 . ' ’
Contact Us: - indiEinfoddeloitie . com
’ ‘ Careers: nitp://careers. deloitte. com _ :
_ - - Herd
{NDONESIA - . _ .
- Legal Name: = Hans Tuanakotta Mustofa & Halim
Office Address:  12th Fioor Wisma Antara Building
' o Jalan Medan Merdeka Selatan No. 17
- . Jakarta 10110 : '
' : o Indonesiz
- ' City: - . 7 Jakarta )
Phone Number: + 62 21 231 2879 or + 62 21 231-2955 )
Fax Number; + 62 21 231-3325 or. 62 21 384-0387 .
" : Contact Us: ilrittiddelaitte, com
Careers: tlpi//careers . delolte coin | - ’ ’
1 - . , ' fLopt |
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Legal Name: Tohmatsu & Co
Office Address: Mg Shibaura Building .
% 13-23 Shibuara 4-Chome, Monato-Ku
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Phone Number: +813 3457 7321
Fax Number: +81 3 3457 1694
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_ Site Address:

" Legal Name:
QOffice Address:

City:

Fax Number:
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uALAYsrA

, l..égal Name:

City:

Phone Number:
Fax Number:
Conkact Us:

Careers:

NEW ZEALAND -
Legal Name:
Office Address:

City:-

‘Phone Number:
Fax Number;
Contact Us:
Site Address:;
Careers:
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PAKISTAN

Legal Name:
Office Address:

Phone Number:

Office Address:

P el ial T e

Deloitte & Touche LLC.
17, 21, 22 Floors -

Korea First Bank Bldg.
100 Gongpyeong-dong
Jongro-gu Seoul 110-702
Korea

- Seoul

+ 8227217100

+ 822721 7200 :
atep: /fwww delailbekoraa oo er/ gl vante ot uss cont s
tus ematus.asp - Korean { DIit)

http/ fwiwer deiadiskoma.co ks

ntigi/fcarees deloitte.com

Deloitte KassimChan
Level 19, Uptown 1
1 Jalan 85 21/58
Damansara Uptown
47400 Petaling ]ava
Selangor
Malaysia
Selangor .
+ 60 3 7723 6500
+ 603 7726 39686 or + 60.3 7724 9445
htkp:/fvnww deloitte.com. my/Contact/Officelocatio
ns.aspAiuala%20lumpur
M ff careers dedoilte. com

Deloitte Touche Tohmatsu
Deloitte House

8 Nelson Street, Auckland City
PO Box 33

New Zealand

Auckland

+ 64 9 309 4344

+ 64 9 309 4947

http:ffveww. deloitte con inzfeontactus
hebps/fwww. deloitte.com/newzealand
nitp:f vavw. delgitie. com/me/careers

M, Yousuf Adil Saleem & Co.
Cavish Court, A-35
Block 7 & 8 KCHSU Sharea Faisal
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NGAPORE
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Office Address:

A
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. City:
. Phaone Number:
. Fax Number:
- Contact Us:
Careers:

TAIWAN
. Legal Namg:
Office Address:
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Phone Number:
Fax Number:

- Contact Us;

# Site Address:
' Careers:
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Pakistan ) -i. 9
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#9221 111 S5 2626
- +92 21 454 1314
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+ 63 28105737 or + 63 2 810 5047
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Deloitte & Touche Singapore

6 Shenton Way

#32-00 DBS Building Tower Two
Singagore 068809

Reobinson Road

P.Q. Box'2110 .

Singapore 904110

Singapore

+ 65 6224 8288

+ 65 6538 6166
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Deloitte & Touche

12th Floor

156 Min Sheng East Road, Ser: 3
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+ 886 2 2545 9966
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5 ’ Legal Name: . -DeImtte Touche Tohmatsy Jaiyos _ .

. Office Address; Rajanakarn Building -

' 25, 26 & 28 Floor

183 South Sathorn Road

a1a; China, Guam, India, Indonesia, Japan, Korea, Malaysia, New Zealand, Pakistan, P

.- n oA ow

3 Yannawa
Bangkok 10120,
L Thailand
1] City: S Bangkok
{: Phone Number:  + 65 2 676 5700
& Fax Number: + 66 2 676 5757
= Contact Us: - th_info@delsitte.com ,
Cargers: http:;fcaree:s.deloitte,com
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WETNAM _ _ . : _ '
1Z Legal Name: Vietnam Auditing Company Ltd International Services Division
2 Office Address: 8 Pham Ngoc Thach Street
' Hanoi -
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Phone Number: + 844 852 41273
Fax Number: + 84 4 8524143
Contact Us: vaco_hn@vacodd t.coimn
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Global Site Selector: Select 3 Country

§

Services lndutries Press Room
: ?é_mb er firms of Deloitte offer clients a broad range of audit, tax, .
lifing and financial advisory services. Our client service teams, under the o R
hip of a Lead Client Service Partner, help create powerful business ‘ f_ﬁ
{i5hs for organizations operating anywhere in the world. This integrated e

jrach combines insight and innovation from ‘muitiple disciplines with
§25s knowledge and industry expertise to help our clients exceed thelr
fatations, T : . ’

{lier your company is just starting up or is on the verge 'of becoming a
:powerhouse, our growth services can help.you manage and sustain your
Any’s growth. T - :

ddition, Deloitte’s member firms offer services distinct to their practice. For
information about these services, use the Global Site Selector., :

v

Consulting " Emerging Marnety

Enterprise Applications, Human Capital, Agribusiness angd ¥, ad
Qutsourcing, Strategy B Oparations, Firancial =g e 2o
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deationSarvces, Transactlon EU & Competition Law, Intellectual internal Aude, Raguiators Coon
: Property, Public Low, Reorganization - Secuiity Servicas
Services '
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e Tax, BEurcpean Urion, Global
s Gui'es, Indirech Tax,
mations Assigninant Services, *
naticnal Tax, Mergaers &
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ticns, Transfer Pricing
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The Instltute has from time to time brought to the notice of

the RBI the instances of wolatmg the terms & conditions of the
| permms:on by, the MAFs. |

1.  Letter No. 29-CA/Law/NDM-127 dated 18t October, 2000.

1

(Pages 22 - 23) -

2. Letter No. DBS.ARF No. 368[ 8. 91 008/ 2002. 2003 dt 29“‘
November, 2002, (Page.s 24 25)

3. Letter No. 26-CA(M|sc) 203 dated 74 March 2003, (Pages

26 — 27)

4. Letter No. DBS ARS. No.744/08 91. 008{(1CAI)/2003 04 dt.
- 23.3.2004. (Pages 28 — 34)

*

5. letter No. 26-CA/(Misc. )/2003 dated 4% February, 2004.
(Pages 35 — 37)
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THE INSTITUTE OF Cra . ™

-

ACCOUNTANTS ‘OF
' P.B. NO, 7100, Indraprastha
New Dethj -1 1,
29-CA/Law/NDM-127 : O e 18" October, 2000
. . - =V ULl g .
' Or. Bimal Jalan :
Governor
Reserve Bank of India
Central Office - ’ ,
- New RBI Building - : -

-Dear Sir

" Mumbai — 400 GO1.

Shaheed Bhagat Singh Road

Sub: (1) Checkihg proliferation of .Foreigﬁ Accodntancv Firms under

Goverqment of India/RB! approval and functioning thereof,

Misnomer -audit r-é: oﬁs being given in the name of *Independent Auditors

" Report”, "International Accountan!s Report" elc. by such firms .

As you are aware, the Institute of Chartered Accountants of India (hereinafter referred to -
as the “Institute™) was set up by @n Act of Parliament i.e. The Chartered Accountants Act, 1949

(No.38 of 1949 and hereinafter called as. "the Act’). Itis a'body carporale and it has members

who are known as Chartered Accountants. The purpose, for which the Institute was constituted
was' to regulate the profession of Chartered’ Accountants. Thers s a Council of the Institute, .
which. is empowered by the Act, for the management of the affairs of the Iristitute and: for-
discharging the functions assigned to it ‘under the Act, The Council is composed of 30

members, out of which 24 are elected by the members of the Instituie and 6 persons are,’

. ()

The inslitute was established s yel another arm of. the Government as well as
economic society to overses that the conduct of business has been carried out with -
transparency, accountablity, financial discipline and in accordanc
by the Parliament and the transiation of business in financial terms:

reported, The members of our-august tngtitute are performing this function of audit lo the best

~of their capabilities and have always acted as a conscience keeper of the sacigly,

. Our members are governed by a strict Code of Gonduct ang Professional Ethics. The
Instituté has always ensured that whife ¢ the ong hang, there is na compromise on the quality
of audit by setting appropriate professional standards, on the offier harid

the auditor is also maintained, In case any member is found to be nol o
professional ethics, he g exposed to disciplinary jurisdiction of the I[nstitute,
the Council of the Institute has constituted 3 Disciplinary Commitice. -

President, Vice-President, Wo elected members and a Government “nominee from the
Department of Company Affairs. : . .

N A Chartered Accouniant cap practise either in his individual name or as: a firm of
Chartere? Assountarts July registered with

_ ' : the Institute, A company cannot function as -
Charten:ed Accountants unq[g_ar'Sect:pn 25 of the Chartenjed AcConants A, 194, ANy parson

enls as a Chartered Accountant or uses the

W7 L.pl2

Trl @ 3355317, 3310195, 3311734, 3725166 ) E-mai] - president @icail.org O Fax : 0113721334
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We have COme across cerain foreign companies, like KPMG, Price Waterhouse
Coopers, etc. which have entered india presumably after obtaining permission from

Government of India/RBI. These companies are rendering not only the .Management
consultancy services but also audit related services either in their own name or in the name of
{heir surrogale/associate Indian firms, This is in violation of the provisions of Chanered

‘Accountants Acl, 1949 and other legislations ike Companies Act which prohibit them to

undertake such activities. The personne! of these foreign firms and their surrogate Indian firms
function interchangeably depending upon their convenience, ) -

Recently, the Institute has come acrosg various' annual reports of companies iike
Reliance Industries i_td., Infosys Technofogies. HCL Technologies Ltd,, ICICI Bank. In these
annual reporis, the companies are publishing not only statutory audit repors issued by the firms.
of Indiah Chartered Accountants.gul-y re'gistered with the Institute in accordance- with the
provisions of the Companies-Act, but they are also including therein certificates/reports in the
name of either indepéndant auditors or international accountants given by such foreign firms in
their firm'name or by their Indian associates with whom they cannot otherwise share the.
arrangements on professional and ethica] grounds. In a common parlance, leaving aside the
legality of the matter, it is generally understood that an-audit report is given by a Chartereqd
Accountanl. or 2 firm of Chartered Accountants registered with the Institute of Chartered

As mentioned above, no company in India o eisewhere can practice as Chartered
Accountants, The afrangements between such foreign firms ahd an Indian associate are, as we
understand, under hidden agreements under which major portion of the fees received is passed
an'to foreign firms in one or other manner. in many cases, while the work is-done by the Indian
Chartered Accountants employed by them, the fees charged are in dollar terms. The foreign

firms remain outside the jurisdiclion_o[ the Chartered Accountants Act, 1949 goveming their

- The WTO addressed to the issue of trade in Services. The sland taker by the Institute of
Chartered Accountants of India is that entry of foreign firms may be permitted, only if our
members are alsg permftteq to practise abroad sp that ¢ €y Can have leve| playing field with

foreign firms. .

‘ ConSIdermg'the above, we would request you to
policy fpr the entry of foreign Chartered Accountants in |
professionals are permitted to render similar professional services abroad

Thanking you, Yours failhfully-‘
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WA TG, /Ref.DBS.ARS No. Z¢3  /08.91.008/2002-2003 N
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ECRET

he President, -

he Institute of Chartered A¢countants of Indla ) o
¢ Post Box N6.7100, Indraprastha Marg Lo

E New Delhi-110 002

ear Sir, _ L _ s

Rotation of auditérs of Private Sector/Foreign Bénk"s

i We have recewed a complaint from one of your members allegtng that certain Indlan
audlt firms affiliated to large international audit firms are rotating the audit of -
: prlvateffore@n banks among themselves (members of the same group). 1t is further
1% alleged that such firms share the same office premsses as well as resources of the

=y

3 organlsation in the country and the assistants who are actually conducting the audit

; '-._-'nﬁv'w SE
i

are mter-‘,ndr.geduy used within the member firms, thereby defeating the very
purpose of mdependence of audif. The comptamant has given names of certam-

Indian audit firms affi l:ated o mternatlonal fi rms as examples the details of wh:ch are
given in the Annexure. '

ey

2. You are requested o forward to us the full- detaﬂs of all such indian Audit firms
who enjoy affiliations with international audit firms together with your comments on "
the above allegations made by the compiainant. " '

3. This may please be treated as most urgent.

Yours faithfully,

General Manager .
Enc: As above

R B R

\\9

iz

ifis



Annexure l(ﬁ) (,5%'-)61

Particulars of Indian Audit firms along with their affiliations to the International firms- - - 2 5
; [Sr]Nemeofiheindan Audi fm Affiiation to Infernaonal AUCEFITn
¥ [ATWs SR Balboi & Co. = | "M/s Ernst & Young -
' [Z [ Mis S.RBatlol & AssoCiates T I TWs Emst & Young
3 | M/s Arthur Anderson (after the recent: merge-r) M/s Ernst & Young
{4 | Mis Rajesh Rajeev & Associales WS KPMG
5 [MEBhariSRaut&Co  ~ M/s KPMIG .
& | Mis C.C.Choksi & Co M7s Delofite Toucha Tohmatsu
[ 7. | M/s S.B.Billimoria & Co M/s Deloitte Touche Tohmatsu
¢ & | WisP.CHansota & Ca “M/s Gelolite Touche Tohmatsa
8 | M/s Fraser & Ross M/s Deloitte Touche Tohmatsu
10. [ M/s Price Waterhouse & Go /s Price Waterhouse Coopers
: j 1| Mis Lovelock & LeWeg_.; .. e M7s Price Waterhouse Coopers
2 | ™is Choksey B'h’a‘rgava & Associates M/s Price Waterhouse Coopers
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The lnstitute of Chartered Accountants of India

P. B, No. 7100, Indraprastha Marg, New Delh: 116.002,
Phone: 23370055, 23378406 1-23378402
Email: icaide[@dellvsnl.net.in-

t

L _ ~ CONFIDENTIAL. : - TMR uy
| . 'SPEEDPOSTAD. . - A

No.26:CA(Misc.)/2003

# Shri R.M. Thakkar .
General Manager-
: Reserve Bank of India . '
5. (Department of Banking Supervision)
Central Office, Centre 1

= Dear S.ir,‘ -

Sub: Rotation of auditors of Private Sector/Foreign Banks -

. This' ~  has ~ reference to your " Secret fetter
Ref.DBS.ARS.No.368/08.91.008/2002-2003 dated 29" November, 2002 and
the subsequent communication dated 3™ December, 2002 of the President of
ihe Institute at the relevant time, on the above subject. :

As you know, the miatter referred to by you requires not only an in-
depth examination of various issues involved (including the provisions of the
Chartersd Accountants Act, 1948 and other statutes of the land} but also the
sincere and effective co-operatlon of various authorities liks the Reserve Bank
of India, Ministry 6f Finanee and possibly the Ministryof External Affairs. , With
a view to consider the maiter in its right perspective and also for effective
delivery of justice we, in the first instance; seek your kind indulgence and on
that premise,. | ‘would request. you to Kkindly make available the following
details/documents, if they are in possessjon and/or in the knowledge of the
R8I~

. 3 . - -7 4
1, Whether the initial entry of the fore:gn firms into the country was
through the permission granted by the.Reserve Bank of India and if so,
the terms and conditions under which they were permitted including the
purpose for ‘whichi the permission was granted.

e r‘ﬁ‘:‘-‘ﬁ'aﬁ-;:iga“-“;m;g;% %“*Wiﬁ;’i i !.
: R A ki ZT }‘a&@f ______% L

2. Whether there are any other regulatory and other Govt, Authorities
whose permissions ate necessary, besides the Reserve Bank of India
for the purpose of setting up of office in India by any: lntematlonal o

«  Foreign Audit Firms. I




..x‘q:;mg.{gfs.'gﬁ;mzp__gp__w_;f;_y ST

4, Whether ziny material 'evidehce(s) has/have been cited by the member

| | Pt~ 38|
Relevant rulefrequirement for periodical reporting of such firms to RBI

and/ or to any other Govt. agency regarding their compliance with Z\‘Z
objective clause. _ o

of the Institute, who has brought this matier to your knowledge and/or
those in your knowledge/possession which were made available by any -
other member of the [nstitute or anybody else in the past.

A!though we are, 'from'bm side, making appropriate steps to elicit the
above; however, we considered it appropriafe to seek your help in the matter,
purely for the purpose of expediting action at our end.

Yours faithfully,
a

40
(T. KARTHIKEYAN) * |
'ADDL. DIRECTOR

1
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RESERVE BANK OF INDIA

www.rbi.drg.in
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| March 23, 2004

= Shri T, Karthikeyan ~

{2 Director

- The [nstitute of Chartered
' Accountants of India
P.B. No. 7100, Indraprastha Marg
New Delhi - 110 002

TR ey

Dear Sir,

-
-

Rotation of ‘Ahcﬁidfs of privaté sectoriforeign banks

Piease refer io the correspondenqe resting with your letter 26- CA(M;sc )!2003

dated February 4, 2004 on the captloned subject In this connectlon we
advise as under:- '

() As regards item (i), (i) and (iii) of your letter dated 7% March 2003, our
Foreign Exchange Department has informed that RBI has not permitted any
foreign audit firm to set up office or to carry out amnder the
current -exchange control regulations.. Further M/s KPMG and M/s Price-
Waterhouse & Coopers are basically lnd:an partnership firms. The former had
obtained permlSSan from the Secretariate for (ndustrial Assnstance Mmlstry

of Finance, Government of India to undertake taxatlon audit related semces,

§i  etc. -
g ‘ o

13

e v t‘a'w’#ﬁﬁmfm T 28 T T 1, 0. T, {9 - 400005,
2 (9122) 22182528 e - 022 22130457 el cumigdbeenticbiore.in

Department of Banking Supervision, Central Offiee, World Trade Contre 1,Cuffe Parade, Colaba, Mumbai - 400 005, INDIA, .
Teke: ($122) 2182528 Fax: 022 22080857 eamail- coniedhmpnt

ild.ormin
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- %9‘5.

(n) As regards item (iv) of the your letter under reference we enclose a copy
of Ietter dated August 9, 2002 received from’ -Shrl H.Joshi, Chartered
Accountant, Mumbai, the contents of which are self-explanatory. - Zg

2. We shall be giad if you will please offer yotycomments on the al!egatlons ,
contained i ll."l the above complaint at an early date

3 Please acknowledge receipt.

Yours faithfully,

"

...-""(__.—--"‘r’

- (PK. Janardanan) -

Depu'ty General Manager

-

- Encls: As above .

e i et v e, rés i e WL m’tﬂz aitvuqr,
. A : (9122) 22182528 B 1 02222180157 e-mail. c-zmmmch‘azrha or'

i .
Dl.parunem of Baiking Supervision, Central Office, Worll Trade Cantre | {Coffe Pacule, Colaby. Mumba - 400 005, INDIA
Tele: ($122) 22182528 Fax 022 22180157 e mail: cqmicdinico® b o orgin

= .
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Fom, F.CA 1§ % B owy ARS ' ‘ ] im&iﬁlmhggﬂtdm Marg,
g - reg st ' ¢ Andheri (Bast), ':g{]
LETTER’S MO 1AY ‘Mumbm-ttOOOGQ. ¢ _
fgafs - : August 9, 2002
| DATE (@i | | e
g e CONFIDENTIAL .
: . . &
£ The Governor .
{zReserve Bank of India g

. Re.: Are wewéifing for Enro-n; Woﬂdcom, Xerox efc.,
to happeninindia ? B

- Sub : Whether the ‘intra-organisation’ rotation of atiditors of
~ Private Sector/Foreign Banks is justified or needs to be
checked hefore a debacle takes place. oo "

X, o . L . -} .

FAs you may be well aware, with the spate of accounting scandals unearthed
£in the West, the entire profession of accounting”hias come under @ tloud and
lot of doubis have been raised about the Indepe_r_l,c_:_{encg _g{_‘_g_h_e:&uditors.
gWhen ‘the Enrori Issue was, made Public, the professionais i Tadia were
Fsurprised to learm that “the _Same firm, le, Arthur“Anderson;~were the
“Statutory as well_ Internal Auditors of the W@ﬁder the
J JAmerican laws, is Permissible.” However, we Rave seen WNat™the results

“have beeﬁ‘.‘?"mthbugh, in India, there is a bar urider the Companies Act, for
Jthe same firm'to act as Statutory as well as Internal Auditors:.in_soidt this is
<not being done by many 1atgé firms. The Reserve 'g}aﬁk*ﬁﬂﬁ“di?has-always
‘been very proactive and a front runnar in introducing necessary safeguards

by way of putting varicus checks and balances InTegutating the
- appointment of auditors and'in introducing the AUt exercises im Banks. |

3

However, certain unhealthy poficies afe being followed by multinational
audit firms which seems tohave escaped the attention of RBI. '
. ) . ‘m‘

_ L Roiatiqn_ of Au-cjits within the same ‘org}inisati'on’ .

You will kindly observe that there are __rg_mp_é_njﬁjgl@ces prevailing in
the Audits of Banks in india, especially in the Audifs of Privats Sector
Banks and t Foreign Banks. Currently, a firm cany be “dppointed as 7 -
Slatutory Audifcrof a Private Seclsi/Foreign Bank Tor 3 maximimn
‘Period of four y@ars, amer which, they Rave 15 COMPUISGHIY Tefite and
make_\ £ rfirm. The procedurs followed *is that the
appointing bank normally aives_three names to RBI for obtainig its -
: approi{al and consent and, if nothing is noticed to the contrary by RBI,
then-o?e' of the three firriis is appoifited as Auditors, T |

9 . | e




malpractice which is now being noticed-in” thlS‘f el s that ‘the firms
ixXvhich are a part of the same international organisation,:are ;Qj;aﬂng.the
85 Audits among themselves,  which™ defeats te very puipose. oOf
1| manGmne mdspanaehce Whi chis—the-back<bone_of maintaining_the
14l credibility of the Audiing profession. To (lustrate my view posnt | would
| Tike to stafe that currently, the big four firms viz.

a—

1) Price Water—hou_se-.Coope rs:
2) Ermst& Young; '

3) Deloitte Touche Tohmétsu and
4) * KPMG,

which are having their presence in lnd.la indirectly through the cluster of
Indian member firms, are tryxng to_ensure that the Audif of Private
Sector/Foreign -BanksT& Feffiain within fheir organisation itself. ~ For

whlch are Members of then' mternatlonal organisation: .

1) Pricé Waterhcuse. :
2) Lovelock & Lewes;-and :
3) Choksey Bhargava & Associates,

Auditor of a Bank, then the name of the other Member-firm-in-the
same organisation is 15 ‘recommended! to.the appointing bank for being

merely looks into thé fact that there are no _common Partners
between the retiriig™and incoming ‘Auditors (apart from the’ ‘other
safeguards 1iKe "o~ disciplinary proceedings pendifigete. )-before
conveying its ‘No Objection’ to the name recommended by the Bank.

"""_‘"——-—-— —_—

. , ’

example, Price Waterhouse _Coopers has the following Endlan firms .

- when one of the firms within the same orgamsatlcn re’ures as an

forwarded to RBI for appomtmg as Stafutory Audifors.The~ RBl'

s :?gﬁ&f{i-{w ‘a?‘ St gr. .L\(Tp (-"’%&S
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It is, therefore, pertment to note here that after M/s. Price Waterhouse - |

retires as an Auditor of.a ‘Bank, it thtough Tis relationship developed

over-the~years, ‘persuades’ the appointing bank o Tecommiend the |

name of M/s. Lovelock & LéWwes as the incoming Auditors. “Ia situation
like this, the entire issue of independence becomes a mockery. This is

because ‘botfi the firms share the same office premises;Teport joinfly to

e = e

0 are

Jactually coming to do the Aud[ts

else remams the same from one sister concern to- another srster
~tLoconcern,

i

‘_ fﬁe" lnfernatlonal body of Wthh they are’ —Members .share the

he same an ns are ..

TRerafore, in substance, only ther - ‘
.name of the firm and thé sigming Parlner change, whereas everythmga---



T

| | | o b KK 4
{.* <€ above was just an illustration, but it appliggifaall the big four firms
soperating in India with the following Member ‘organisations; as per the.
%Jnformation available with me : |

32

1) Deloitte Touche Tohmatsu -
I @ c.c. choksiaCo.
b). S.B. Billimoria & Co.;
£ ¢y P.C.Harsotia & Co: and
) d) Fraser& Ross.
£ 2) Emst8 Young:
" |§ 2 .3.R. Batiboi & Co.; . -
b) S.R. Batliboi & Associates: and L
§ ¢} .Arthur Anderscn (after the recent merger)
13 KPMG: o
i 2 BhaatS. Raut&Co.and:
|z . - b) Rajesh Rajeev & Co. (7772)
' % 4) Price Waterhouse Coopers :
! ? ) Price Waterhouse;
5. |13 b) Lovelock & Lewes; and .
;f ¥ - ¢) .Choksey Bhargava & Associates. | . | |
%" 11 Therefore, it is submitted that before the lapses on the part of these
- aydit firms get expioded the RBI should lay down that, apart.from the

I fact thatithe retiring and incoming Auditors should Aot have cormmon
f Partners¥or should™ not have refationship with sister concern3. TTaFduId
| be ensured that :- . .

i1y

they are not Members of the same international organisation, ..
§:112) . they do not share common resources of whatsoever nature,
;3 tey do not have the same reporting requirements to any .
i - international:body they b8lonG to and - . —

4).. they should not be related to each other, eithet directly or indirectly.

{{ --Such type of safeguards would really ensure in spirit the complete
{; independence beteen thé retirrg-and incoring Auditors, A-number of  +
i examples can be quoted to show.that thé rétifing and.Incoming Auditors
are virtually and for all practical pur 0ses the same although different in

§ jnames, like HDFC Bank whereir<P.C. Ha sotia & C0. were appointed In
llpla'c:e of §.B, Billimoria & Co, '8) A s } A

TRy e

‘Needless {o.mention, the above. example- and the relationships -stated
jabov;s: are onl 'those which 1 am prima-facie aware ‘of.: -There -would
+:-.obviously ‘bé many more ‘such-cases which | fervently -hope vou will
- “identify and look into it. - o T B

_: o VS




#infair Discrimination in allotment of audits between Public Sector
& Private/Foreign Banks : | ' :

ga) | would also take this opportunity to bring to your kind notice the &
. very clear anomaly in the matter of allotment of Audits to Private
. Sector/Foreign Banks. Currently, the RBI allows only one Statutory |
Audit per firm_as far as Public Sector Banks are concemed,

- wheéreas, for Private SectorlForeign Banks, the limit is four. :

3
.

o

‘ With most.of the foreign banks, being vitually as large as ményﬂ. -
vPublic Sector banks and with the private banks also becoming very =
large with the help of mergers, this limit of four should be -

immediately scaled down to one for being in line with the Public
sector banks. : ‘ -

Further, the Auditors whose names appeared in the JPC/Janakiram
Reporis in connection with the 1992 Scam, had been blacklisted

thereby debarring them from being appointed as Auditors of Public
Sector Banks. '

'-However. this. blackiisting and debarrment is not made applicable
: '_ - when it comes to Private Sector/Foreign_Banks. This gives an
¢

impression that the. RBI is trying to protect the interests of larger
firms, especially those who are the Members of the ‘Big Four' (or -

- should | say ‘Remaining Four’) accounting firms. Why should there
be a discrimination between Public Sector Banks and Private
Sector/Foreign- Banks? It is submitted that a uniform policy should
be followed in respect of appointment of auditors.

i Compliance of Procedure not being strictly adhered to by Private /
- Foreign-Banks : | :

- Another issue which merits atlention is that the Private Sector/Foreign

. banks are not very strict in ensuring that the Statutory Auditors which
they .are appdinting do_not have dny disciplinary mroceedings pending -

- against them (apant from the issue of the Bank scam cases mentioned
above}]. In many cases, it has been noticed that, even though the

incoming Auditors are having disciplinary. proceedings_pending against

them and which fact is confirmed by the Instiute of Chartered
Accountants of india directly_to the appointing Bank, no congnisance is
}taken of thé same at the time of appointment,” You may be aware that:
the C&AG does not empanei any finn which has disciplinary °
proceedings pending against it. Therefore,. this condition, which applies
to the Auditors of Public Sector Banks,.should also be made applicable ™
to Private Sector/Foreign Banks, .- '

f | | .- | \lfg
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ebb; is not only résurrected but full confida in the
mnds of the users of fi i

known for Upholding the
accounting field, and t h

| . o - PCRRE 4,
t hope, you wiy ki‘nd!y consider our above views in g the seriou'snesis’théy"
deseive, go that the credibilit i ‘
Currently at its lowest

ave no doubt that, based on the merit of my
observations ang views, given above, the RBI wi|| take the-corrective steps. -
Thanking you P

Yours faithfully,

G

uhtant)

C: President, IcAl - New Delhi.

A

04



R g S e

PRRT et

end ’ v

Hpc €89
The Institute of Chartered Accountants of India

(Set up under an Act of Parliament)

P.B. No. 710D, Indraprasiha Marg, New Delhi — 110 Q02.
Phones; 011 23370055!2337402 GRAM: CICA New Delhi
Telefax: 011-23378402:

Email: icaigaliddele venl.nglinkanhik@ical.org/disc. @icaiorg

ey
a9

CONFIDENTIAL
SPEED POST A.D.

No.26-CA{Misc.)j2003 .- . * FEBRUARY 04, 2004

Shri R.M.Thakkar.,

General Manager,

Reserve Bank of India,

(Department of Banking Supermsxon)
Central Office, Centre-1,

World Trade Cenire,

Cuffe Parade, Colaba,

MUNEBA! 400 005

Sir,
Sub:- Rotation of auditors of Private Sector/Foreign Banks
This has reference to our iast letter of even no. dated ™ March, 2003

(copy enclosed) in response {0 your - Secret "letter Ref. No. . DBS.ARS
No.368/08.91.008/2002-2003 dated 26" Noyember 2008_ on the -

- aforementicned subject,

Through the said Ietter you were requested to send cerain
details/documents which were listed in our aforementioned letter. However,
ndsuch details/documents have so far-been received at our end. You are,
therefore, requested to expedite sending of the relevant documents at our-

o,
Yours faithfully,

(T.KARTHIKEYAN)
DIRECTOR

Enci As above

- DAMunaii26-C AR M Thakkar.doe : l 30
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*No.za-bA(M‘isq.yéoo'zr . S -

£ Shn R.MJhakBgr .

£ General_‘Manager . : ‘ -l

> - Reserve Bank of India’ ~ o _ %‘:
(Department;i_‘ﬁBanking Supemision) i

Cenitrai Office, Centre 1 L

2 World Trade Centre, Cuffe Parade, Colaba

3 MUMBAI- 400 005, .

¢ Dear Sir,

g | .Sui:: Rdféitio‘n of auditors of Private Sebtbr!Fbrefqn' Banks -

i

a

" This has reference o L ygy, Secre: . letter
Ref.DBS.AR‘S.NO.SSBJOB.M.0033‘!2002~2003 dated: 29" November, 2002 and
o 1 the subsequent communication dated 3" December, 2002 of the President of
* the Institute-at the relevarnit ime, on the above subject, '

As ygy know, the ‘matier referred 5 by wou requires not anly an in-
- depth-examination of various issues involved (incfuding the provisions of the
* Chartered Accountants Act, 1949 and other sta,tute_s of the land) but also the

> a view (o consider the matter in its right PErspective and also jor effective
~ delivery of justice'we, in the first.instance, sesk your kindg indulgence and on -
" that premiseg, | would request yow to kindiy: make available, the, following
“ delaiis/docume, ‘ '

nts, if they are in Possession ang/or . the 'knowl=dge of the

RBI. - ST
. 1 .Whethe( the initial entry. of the foreign firms info the i:—:)l;mlry was E ‘
Ihrough the permfs§ion granted by the Reserve Bank of India and ifso,, . » .. .
- the terms and conditions ynder whiich they were permitted including the )
PUTPOSe for'which the permission was gianted. - o -
2 Whether there are any pino, ICLIIrY Bng sther Cow Authoritics

ST T m
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1

'_ _iii’zéjevant rulefrequirement for periodical reporting of such firms 0 RB! . -

$a0d/ or to any other Govl, agency: regarding their compliance with 3,2
i hés!h_gve been ciled by the member
the Institute, who has brought this matter to your knowledge and/of
0S& in your knowledge!possession which were made available by any

cother member of the Inslitute or,a'hybody else inthe past.

hether any materidl evidence(s)

¥

Alt‘nough' we are, from our side, making appropriate
. however, we considered it appropriate o seek your
v end

or the purpose of expediting aclion at 0

sieps lo elicil the
help in the matter,

"Yours failhifully.

L

T

(T. KARTHIKEYAN) ’
 ADDL. DIRECTOR

t

a ) ) '
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Contents:

The Institute brought' to the notice of the financial .
_ mstltutlons such as ICICI, IDBI; UTI & HDFC regarding
1% ~ unreasonable condltlonalltles detrimental to the interest of the

" Indian accounting firms as well as mdependence and quallty of"
¢+ audit assignments.

1, Letters of No. 29- CA/ESC-129/2002 dated 121 December, -
2002 addressed to: -

(i} Shei P. P. Vora, Chalrman & Managlng Dlrector,

B : ' Industrlal Deve[opment of India. (IDBI) (Pages 38 —
| (i) Shri v.p. Singh Chairm-an & Ménaging Director,
o Industrial Finance Corporation of Indla (IFCI) (Pages
?'j'; L | 40 —-41)
E ) (ii‘i) Shrl K.V. Kamath, Managing Director & Chief Executwe
S - Office, ICICI Bank Ltd. (Pages 42 — - 43)
IE (iv) Shr; M. Damodaran, Chairman, United Trust of Indla
E (UTI) (Pages 44 — 45)
¥ 2. Letter No. q_o. N0.2309 dated 15 January, 2003 of IDBI

(Pages 46 — 47)

§ 3 Letter No. IFCI/SEC//2003- -29178 dated 27" January, 2003
é ~ of IFCI (Pages 48 — 50)
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THE INSTITUTE OF CHAKTERED ACCOUNTANTS OF INDIA,
' ' {Set up under an Act of Parliament) 3 g
' P. B. No. 7100, Indraprastha Marg, :
' New Delhi— 110 002.

Phone: 011-3370055(3370295, Telefax: 3370295,
E-mail : icaidel@del2.vsnl.nebin or legal@icai.org .

L Confidential _
By Courier/ thﬁistered—Pﬁstwii}b:AeD‘

-29-CAfESC-129/2002 - _ { December 12, 2002

Shri P.P. Vora, L
. Chairman & Managing Director,

Industrial Development Bank of India (IDBI), ' H
IDBI Tower, o
Cuffee Parade, Colaba,
MUMBAI-400 005, -

Dear Sirs,

Sub:. Appointment of Auditing firms fdr'_‘projects ﬁna_nced by Financial
" Institutions. :

Our attention has been drawn to the -fa&t that the financial institutions like ICICY,

" IFCI, 1DBI, UTI etc. which are providing finance for setting up projects have started

pressurizing the management of the borrowing company. to appeint certain big firms as
auditors of ‘the company. We are surprised to note the tefms and conditions of -such an
agreement between one financial institution and the borrowing company. We may guote
the relevant clauses of such an agreement defining the term "Auditor’ and prescribing such

" undue compulsion to appoint specified firms.

*auditor(s) shall mean such firm of chartered accountants or.recognised international
standing acceptable to the Facility Agent, as the Borrower may, with the consent of
the Facility Agent, from time to time appoinit as auditors of the Borrower.” :

X L X " - x %
* *Clause (18):. - agree to appoint reputed firm of Chartere¥ Accountants like Price
Waterhouse, S.R. Batliboi and Company, A.F. Fergusson etc., as concurrent auditors .
with direct reporting system during the period of the loan;”

- A copy of the said agreement is enclosed herewith for your réady reference.

“Needizss to mention that such compulsion is prejudicial io the auditing practice and
will affect the right of the borrowing company to exercise its discretion bona fide while
appointing his auditor. You may appreciate that since the borrowing companies, i.e. your
clients, are in.dire need of funds to execute the -project, they are left with no other -
gtarmative bub fo agres 1 these prejudiial tsms and candiivns, relu ianily, ool U

coercion.
In this regard, it is refevant to emphasize the imperative need of the profession to

ensure the independence of auditors. The relevant guidelines/directions as appearing in the
Code of Ethics, 2001 edition at pages 150-15] are as follows: - :

“Public conscience is expected to be ahead of the law. Members, therefore, ['},L\—
are expected lo interpref the requirement as regards independence much
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more strictly than what the faw requires and should not.place themselves in
positions which would either compromise or jeopardise -th_eir independence.

Members must take caré to see that they do not land themselves in
situations where there could be conflict of interest and duty.”

) We may also draw your attention to Clause (6) of Part I of the First Schedule to the’
 Chartered Accountants Act, 1949 which prohibits, inter alia, indirect solicitation of cleitns or
- professional works by any means.

Further, you are aware that Public Sectors and the Nationalised Banks consider aii
Indian auditing firms competent to do their auditing jobs. The Institute, a statutory body.
established under an Act of Pariament to regulate the profession, has spared no efforts to
ensure quality audits in the country by its members. In case, the Indian Financial
Institutions, are suffering from such inhibitions of appointing only such specified firms, then
we are afraid that such practice will impair the public interest. You will appreciate our
concern in respect of these provisions, which are discriminatory in nature and clearly amount
to- unreasonable restraint besides being against the spirit of quality audit as well as fair
_competition. In fact sudf provisions shut out the door for all others except these firms and
will promote and provide undue advantage to such firms, referred in the agreement.

In view of the above, we would requast you to omit such discriminatory provisions:

P29k

-39

immediately so that all the Auditing firms can avall the opportunity to participate in the |

nation building process.

" We solicit your earliest response.
Thanking '\,rou, T
. Yours faithlully,.

)

LIPPRN
o

, : ' ' © (DR. ALOK RAY)
SR | SECRETARY;
Comimittee on Ethical Standards &

Unjustified Removal of Auditors

i

C.C.to: ' ,
» Shridaswant Singh, - ]
Hon'ble Minister of Finance & Company Affairs,
Department of Conmpany Affairs,
Ministry of Finance & Company Affairs, : '
S Floor, Shastri Bhawan, NEW DELHI-110 061 -

+ The Hon'ble Comptroller & Auditor Genera! of Indis,
10, Bahadur Shah Zafar Marg,
NEW DELHI-11¢ 002.
7
» / President, ICAI
@/ Secretary, ICAI . )
- Oan Sunil Goyel, FUA, Chairman, CEHURA, Jaipur i

« Dr. B. Chakraborty, Director CPE/Secretary, PDC.

2t
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THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA A {)
(Set up under an Act of Parliament) '
P, B. No. 7100, Indraprastha Marg,
: . ' " New Dethi - 110 002,
. Phone: 01 1-3370055/3370295, Telefax: 3370295;

E-mail ; icaide(@del2 vsnl.net.in or lcga!@icai.or‘g

Confidential :

"By Cburier{_Registered Post with A.D,

29-CA/ESC-129/2002 December 12, 2002
ShriV.p, Singh, - :

“Chiarman & Managing Director, | :
Industrial Finance Corporation: of India,
IFCI Tower, ' o
€1, Nehru Place,

NEW DELHI-110 119,

LA AR T e e

Dear Sir,

Sub: Appointment of Auditing firms for projects financed by Financiai
Institutions. - . : '

: - Our attention has been drawn to the fact that the financial institutions fike ICICI,.

IFCI, IDBI, UTI etc. which are providing finz setti )

i pressurising -the management of the borrowing company to. appoint certain' big. firms as

- auditors of the Company.” We are surprised to note the terms and conditions of
-agreement between one financial institution and the bor .
the relevant clauses of such-an agreement defining the term ‘Auditor” and prescribi
undue compulsion to appoint specified firme. '

ng such
“Auditor(s) shall mean such firm of chartered accountants of recognised.
internation_al standing acceptable to the Facility Agent, as the Borrower may,

with the consent of the Facility Agent, from time to time appoint as auditars
of the Borrower.” ' :

X . X X X

*Clause (18): - agree to appoint reputed. firm of Chartered Accountants like:
Price - Waterhouse, $R. Batliboi. and Company, A.F. Fergusson etc.. as

concurrent” auditors with direct reporting system duting the period of- the
~ loan;” , . -

, : EY
A copy of the said agreament is enclosed herewith for your ready reference.

_Needlesé to menfioh that such comipulsion is
will affect the right of the borrowing Ompany to exercise its discretion bona fide whife -

appointing his auditor. You may appreciate that since the borrowing ompanies, i.e. your
clients, are in dire need of funds to execute the project, they are left with no other
Sicrnabve byt to agree o these prejudicial o 20 Conditions., rRluctantly, if nat Lnder
coercion. '

prejudicial to the auditir{q practice and

In this regafd,.' it'is relevant to emphasize the imperative need of the profession to
ensure the independence of auditors. The relevant guidelines/directions as appearing.in the
‘Code of Ethics, 2003 edition at pages 159-151 are as follows: -

“Public conscience s expected to be ahead of the faw. Memb

s, therefore,
are expected to interpret the requirement as regards indey

pendence much

126
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positions which would either compromise or jeopardise their independence.

Members must take care to see that they do not land themselves in
situations where there could be conflict of interest'and duty.”

We may also draw your attenl:on to Clause (6) of Part 1 of the First Schedule.to the .

, Chartered Accouritants Act, 1949 which prohibits, inter alia, indirect soltcntatlon of cleitns or
E. professional works by any means ot

Further, you are aware that Publlc Sectors and the Nationallsed ‘Banks consider ali

Indian auditing fi irms.competent to do their auditing jobs. The Institute, a statutory body
£ estabiished under an Act-of Parliament to regulate the professn_on, has spared no efforts to
2. ensure quality audits in the country by its members. - In case, the Indian Financial
. Institutions, are suffenng from such inhibitions of appointing only such specified firms, then
¢ we are afraid that such practice will impair the public interest., You will appreciate our
¥ concern in respect of these provisions, which are disariminatory in nature and cleasly amount
£ to unreasohable restraint besides-being against the spirit of quality audit as well as fair
¢ competition. In fact such provisions shut out the door for ail others except these firms and
§ will promote and prowde undue advantage to such firms referred in the agreement.

In view of the above, we .would request you to omit such discriminétorv provisiorns
immediately so that. all the Auditing firms can avail the' opportunity to participate in the
nation building process.

We soljcit your earliest respohse.
Thanking you,

Yours faithfulfy,

- (PR. ALOK RAY)
: . SECRETARY,
Cornmittee oh Ethical Standards &
' . " Unjustified Removal of Auditors
CClto: - ¢ .
= Shri Jaswant Singh, '
Hon'ble Minister of Finance & Company Affalrs
Department of Company Affairs,
Ministry of Finance 8 Company Affairs,
5"1 Floor, Shastri Bhawan, NEW DELHI-110 001

. The Hon'ble Comptrotler & Audutor General of Indie,
10, Bahadur Shah Zafar Marg,
NEW DELHI-110 002.

» President, [CAI

v Secretary, ICAT
« Shri Sunil Goyal, FCA, Chalrman, CESURA, Jalpur
+  Dr. B. Chakraborty, Director CPE/Secretary, POC.
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(Set up under an Act of Parliament)

P.B. MNo. 7100, Indraprastha Marg,

, New Delhi — 110 002.

Phone: 011-3370055/3370295, Telefax: 3370285,

© E-mail : jcaidei@del2.vsnl.net in.of legal@icai.org
Confidential

s By Courier/Registered Postw;thA D. - -
29-CAJESC-128/2002 . _ Cecember 12, 2002

Shri K.V. Kamath

Managing Director & Chsef Execuhve OfF cer,

ICICI Bank Ltd., _
Corparate Office,- : - S L.
ICICI Towers, - : ' :

4™ Floor, South Tower,

Bandra - Kuria Complex,

Bandra (East), -

MUMBAI-400 051

De'ar"Sir

Sub: Appomtment of Audltmg firms for prcqects ﬁnanced by Fmancxal
; InStitUthl‘lS:

Our attent[on has been drawn to the fact that the financial institutions fike ICICI,
IFCI, IDBI, UTI etc. which are providing finance for setting up projects have started
pressurising the management of the borrowing company o appaint certain big firms as
auditors of the company. We are surprised to note the terms. and conditions of such an
agreement between one financial institution and the borrowing company. We may quote

the refevant clauses of such an agréement deﬂnlng the term ‘Auditer and prescnbmg such
undue compulsmn to appoeint specified firms.

“Auditor(s} shall mean such firm of chartered accountants of recogmsed mternatlonal
standing acceptable to the Facility Agent, as the Borrower may, with the consent of
the Facility Agent, from fime to time appoint as auditors of the Borrower,”

X X X : X X . X

“Clause (18): . agree to aebolnt reputed firm of Chartered Accountants like Price

Waterhouse, S.R, Batliboi and Company, A.F. Fergusson efc., as concurrent auditors

wnth direct reporting system durlng the period of the loan;”
A copy of the said agreement is enclosed he:ewalh for your wady reference.

‘Needless to mention that such compulsson is prejudiciai to the auditing practice  and

THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA .
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wifl affect the right of the borrowing company to exercise its discretion bona fide while '

appemttrig his auditor. You may appreciate that since the borrowing companies, i.e. your
clients, are in dire need of funds to execute the project, they are left with no other

alternative but to agree to these prejudicial terms and conditions, reluctantly, if not undet
coercion. '

In this regard, it is relevant to emphasize the imperative need of the profession to
ensure the independence of auditors. The relevant guidelines/directions as appearing in the
Code of Ethics, 2001 edition at pages 150-151 are as follows: -

“Public conscience is expected to be ahead. of the law. l"-'leml:lersr therefore,
are expected to interpret the requirement as regards independence much

g



I

o L Y R R e L 1 IR

‘mon_e strictly than what the law requires and Ishould' not place thernselves_ in’
positions which would either compromise or jeopardise their independence.

Members must take care to see that they do not land. themselves in
situations where there could be conflict of interest and duty.” :

. We may also draw your attention to Clause (6) of Part I.of the First Séhedulel to the
Chartered Accountants Act, 1949 which prohibits, inter alia, indirect solicitation of cleitns or
professional works by any means. ’ '

Indian auditing firms competent to do their duditing jobs. The Institute, a statutory body
established under an Act of Parfiament to regulate the profession, has spared no efforts to
ensure quality audits in the country by its members. In case, the Indian Financial
Institutions, are suffering from such inhibitions -of appointing only such specified firms, then
we are afraid that such practice will impair the public interest. You will appreciate our
concern in respect of these provisions, which are discriminatory in .nature and clearly amount
to unreasonabi¢ restraint-besides being against the spirit of quality audit as well as fair

- competition, In fact such provisions shut out the door for all athers except theése firms and
- will promote and provide undue advantage to such firms referred in the agreement.

In view of the abov'e',. we would request you to omit such discriminatory provisions

~ immediately so that afl the Auditing firms can avail the opportunity o participate in the

nation building process.
We solicit your earliest response. -

Thanking you,

7

Yours Faithfully,

{DR. ALOK RAY)
: : SECRETARY,
¢ . Committes on.Ethical Standards &

‘ o X Unjustified Removal of Auditors
CCto: . . :

- ¢ Shri Jaswant, Singh,

Hon'ble-Minister of Finance & Company Affairs,

Departmeant of Company Affairs, ’
Ministry of Finance & Company Affairs, - _ - , =
5% Floor, Shastri Bhawan, NEW DELHI-110 001

+  The Hon'ble Comptroller & Auditor General of India,
10, Bahadur Shah Zafar Marg,
NEW DELHI-110 002.

President, ICAL

Secrelary, ITaT '

Shi Suril Goyal, FCA, Chairman, CESURA, ‘Jaipur
Dr. B. Chakraborty, Director CPE/Secretary, POC.

L I T )
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Further, you are aware that Public' Sectors and the Nationaised Banks consider all -
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THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA ‘
' (Set up under an Act of Parliament} - 4 4
P. B. No. 7100, Indraprastha Marg, -

: © New Delhi— 110 002. : \
Phone: 011-3370055/3370295, Telefax; 3370295; ,

- E-mall ; icaidel@de!2. vsnl.net.in or legal@icai.org
Caonfidential

By Courier/Registered Post with A.D, .
_ o December 12, 2002

I3
: .
§29-CA/ESC-129/2002

2.

i M. Damoadaran
airman, - :

it Trust of India (UTI),
. Sir-Vithaladas,
$eThackersay Marg,

: t MUMBAI-400 020.

ar Sir,

. Subs ;Appoin'tment: of Auditir_ig'ﬁrms. for projects financed by Financial
Institutions, . : .

Our attention has been drawn to the fact that the financial institutions like ICICI,
$47CY, IDBI, UTI etc. which are providing finance for setting up projects have started
rressurising the management of the borrowing company: to appoint. certain big firms as
suditors of the company. We are surprised to note the terms and conditions of such an
reement between one financial institution and the borrowing company, We may quote

the relevant clauses of such an agreement defining. the term *Auditor’ and prescribing such.
ndue compulsion to appoint spacified firms. :

"Auditor(s) shali mean such firm of chartered accountants of recognised international

~ standing acceptable to the Facility Agent, as the Borrower may, with the consent of
the Facility Agent, from time to time appoint as auditors of the Borrower.”
X - X . X X

“Clause (18): - agree to appoihg. reputed firm of Chartered fccountants like Price

‘Waterhouse, S.R. Batliboi and Company, A.F. Fergusson elc., as concurrent auditors
with direct reporting system during the period of the loan;” ! :

# A copy of the said agreement is enclosed herewith for your ready reference,

. Needless t6 méntion that such compulsion is prejudicial to the a‘hditing practice and
fewill affect the right of the borrowing company to exercise its discretion bona fide while
Foppointing his auditor. You may appreciate that since the borrowing companies, i.€, your
Fdients, are in dire need of funds to execute the project, they are left with no other

E alterr}ati\_fe but to agree to these prejudicial terms and conditions, reluctantly, if not under
Fcoercion, Lo

= Iq t_hfs regard, it is relevant to emphasize the imperative need of the profession to
sbnsute the :nd:ependem:e of auditors, The relevant guirieiines/diractions ag appeariny in tha
de of Ethics, 2001 edition at pages 150-151 are as follows: - _ '

"Public conscience Is expected to be ahead of the law, Members, therefore,
are expected to interpret the requirement ag regards -independence much ) -
more strictty than what the law requires and should not place themselves in . to
positions which would either oompromise or feopardise their. independence,

R
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competition. In fact such-provisions shut out the 'door for all oth

A Y

Members ‘must take care to seé that they do not land themselves in
situations where there could be conflict of in .

terest and duty.”

_ -We may also draw your attention to Clause (6} Of Part I of the Fitst Schedule to the
Chartered Accountants Act, 1949 which p

rohibits, inter alia, indirect solicitation of cleitns or
' professiona_f works by any means, _ - '

] i iting jobs, _ €A statutory body
established under an Act of Parliament to requlate the profession, has spared no efforts t6
In case, the Indian Financial
ons of appointing only such specified firms, then
We are afraid that sich’ practice will impair the public interest. You will appreciate our
concem in respect of these provisions, which are discriminatory in nature and dlearly amount
to unreasonable restraint besides being against the Spirit of quality audit as well as fair

ers except these firms and
referred in the agreement;

-
-

will.promote and provide undua advantage to such firms

" In view of the above, we would request

you to omit such discriminatory provisions
immediately- so that alf the Audit]

ng firms can avail the opportunity to participate in the
~ Nation building _‘process_. . : A ’

We sélicjt your-earfiest responsa,

Tharrkiné you,

Yours faithfully, ,

{DR. ALOK RAY)
S SECRETARY,
L ‘Committee on Ethical Standards &

T ' _ Unjustified Removal of Auditers
-GG tor . A :

e Shr :‘raswant-éingha

Hon'ble Minister of Finance & Company Affairs,
Department of Company. Affairs, ' _
Ministry of Finance & Company Affairs, .
5™ Floor, Shastyf Bhawan, NEW DELHI-110 poy

. _Tﬁe- Hoﬁ‘ble Combtroller' & Auditor General of india,
10, Bahadur Shah dafar Marg, -
NEW DELHI-110 gi2, ‘

«* President, ICAT -

Secretary, ICAI : ‘ :
Sh Sunil Goyal, FCA, Chairman, CESURA, Jaipur
Dr. B, Chakraborty, Director CPE/Secretary, PDC.

BRI
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Unjustified Removal of Auditors,
The [nstitute of Chartered Accountants of India; .
- P.B.N0.7100, Indraprastha Marg,
‘New Delln - 110 002,

-—m

. Dear Sir, | - et

fyery

Anpmntmcnt of Auditing Firms {'or : ‘
projects fimanced by Finaucial Iastitutions

F’Icas-.. rcfcr 10 your letter No. 29- CA!LS-_ 129/2002 dated Deccmber 12, 2002 Iy
s 1rue that the, menibers of the. Insmutc are competml to do mclr aud:tmg 10b and that the.
In xutute is making its best endeavour 10 ensure quality audn by its micmbers,” _
In the panicula'r case. which had been cited. the financial assistancé was
541 .moned for setting up a 400 mw hydro power’ pijt’,CL a large sized infrastructurs
pr ‘nzcct The project cost at the fime of am)ralsa’ was estimated at Rs. 1800 crore with
alwowui Ro. 1250 wrore debt r‘nn":onem including c.:uaran*cc assistance This was the first
_ 'i;::‘;‘asirtic_iure pro_lgc;t in hydro powar seciar assisted by financial institutions afler it was
rawn open for private panicipation The sipuiation rejated 1o the appointment
concuirent auditor by the financial institutions and not the stawiory auditor by the
compaiy The role of concurrém auditor, in our vpinion, rcqui:’éd high level of skill as
wzll as mdusm «:pccd’c LRO\’\ILdU(‘ derived through sus‘amed ualnmﬂ exposure and
.-,sumsmnamg of ‘Dusiness. It was. ﬂwrcfo:e felt that a repulcd firmv of Chartered
Alcountants acting as concurrent auditors would be able o oversee the prope:
iplementation of the project anq'providc feed back to the financial institutions about (i
evd use of l‘u'nu'_s. I is in this contex: certain names of Chanered Accountant f{irms weie

LIl Dy way oF asiration oalv i:“:: soadition a eneded did nat prohibit any othes

S
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firm other thar those named in-the letter of i mlent from being appointed as concurrent

“audito s,

- There was a dclay in the 1mplementatlon of the pro;ccl and the loan sancuoned !
calller Iapsed IDBI ceased to be the lead institution. Subsequently a-fresh {etter of’:ntcnt
was 1ssued and the Ioan agreement did not mention the name of the auditing-firm to be

-qualified for appointment as’ concurrent aud:tors The requirement that the firmy of -

 Chartered ‘Accountants shoald be a firm 1 of recognised mternanonal standing is only to

Qu:de and assist the msututmns in effectwe momtonng of the implementation of the

i

‘.'prOJcct and maintenance of utmost financial discipline. The condition |s N NO way

e e
intended to cause any doubt on the competency of. the Chartercd Accountants who are the

| members of the institute. The stlpulation was inserted only to high light the relevant -
_'mpenencc or

o — T

capabifity to handle the concumrent audit assignment. We have no doubt-
and you will also conéur that alf auditing firms do not possess the capablhty or requisite I :
experience and. abl]ll‘)’ to accept this type of assignment,

T e

K In deference to the concerns expressed in your {efter, we shall, in future, tdke care

-

nol o mentxon specific names’ of auditing firma to be appmnted e[ther as statutory

p :audltors or concurrent auditors in our letters of intent.

- : We hopg that our position has been adequate.ly clariﬁei:l.

e

: ' : : ' \ro fauh[‘ulv
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The Secretary, T
{Committee on Ethical Standards &
junjustified Remova of Auditors, _ Nl
e Institite of Chartered Accountants of India, / -
{p.B: No.7100, Indraprastia Marg, k
{New Delhi - 110002, -

e r s -

J 1 Ak u?

LEGAL SECTIGN
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fDear Sir,

Re: Appointment of Auditing firms for projects financed by ‘
Financial Institutions, o |

.- Please refer to your letter N0.299-CA/ESC-1299/2002 dated December 12, 2002
0n the above subject. S
2. - We would Jike o darify that the instances of agreements ‘with borrowers E
indicating acceptability of auditors of recognised international standing or specifying
certain. Audit Frms, as mentioned in your letfer, do not pertain to IFCL . Further, wey
may add that although we do not undermine the quality and- the competence of \
{euditing jobs undertaken Dy our Indian firms, we have to specify certain criteria to \
Ysaféguard our interests. Factors normally considered are listed below - ‘

) To ensure tive independence of the Auditing firm;
{i} The strength of the firm and its previous experience, and area of specialisation:

;iiii)v e performance of the Auditing firm in respect of any previoﬂs assignment
| executed on Lehaif of Banks/Institutions; and : -

WJ faccepljabifi'iy of tile\auditoré' to the (oreigh [ender/sta’keholders in case of ( g
: consortium financing. ' - T

:;:'_3.’ - We do not solicit business.for any particular Auditing firm ang
free to appoint auditors, subject to our satisfection -with redard to
{&xperience of the Auditing firm, L

;. 1

the borrowers are
{Omipetence eng

1 We hope the above wil clarty the position and assure you tiat IFCT wil e
IU promote and provide the opportunity Lo our Auditing firms as we have done in the
{past. | |
-. | Thanking you,

Yours fathfuily, -

a 1 | -
. L wes BAVLOY el
L S

(R.K. Chavaii)
General Manager
09, % el /New Bethi-11p01g
642 5301-08

I8 STdEn

wdyw.afae R /FClTower, 81, AT [0/ Nehry Place, @, 2, W[R/P.S. o, 1
COffico

ST/ Phone : 648 7444, 648 7622 AEN A, Vaice 14ai -

Fan/Fax 1011-625 0201, 648 8471 2BU /L atay . 11y 1383

- E-mail ; helpdeskiilginait, rom Welisite ooy, ATEET ) 1 1}"—‘-
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P:'mics.‘lflcr the dute first above writtzn, ) ~

:\nmml llu:lf-t: 1 shull f'n" the mc.smnn spcc:ﬂr:d in Sc\.tmn 7 IS0y, 0 0L é g
Annyad Opcrmiﬁg Plan shall have the mcanme specificd ia Scetion 1, £3.200).

Applicable Exchange Rate shafl mean the reference tate quoted by chcr\ ¢ Bunk
oflndu on the "RBIB  page of Reuters for that date.

2

Applicable Law shall mean any statue, Iaw, regulaton, ordinance, rule,
. judgement, rule of law, order, decree, clearance, approval, directive, guideline,
policy, requirérment, or other govcmmcnial restriction or any similar form of
decision, of delcrrnmn ion by, orany mlcrprctauOn or administration of any of the
foregoing by, any. statutory of regulatory authonity whether in effect as of the date
of any Facility Agreement or thereafier and iy each case as amended.

./:kud:tor(s) shall mean such firm of  chariered accountants cf recognised
international standing aCCcplab[c to the Facility Agent, as thq Borrower may, with,
the consent _Qf__l_!g__cﬂliggﬂ,ggy Agent, from time to lime appoint as auditofs of the

X Bomowes. . :
L Authorised Officer shall mcan with respect 1o any.Person, any officer of such

Person that is authbrised 16 sign on behalf of such Person and at the time being
lisled as such by ihe company secrelary of such Person in the most qecent
ceaificaic of such company secretary delivered to the Facility Agent.

b o
R

. Mallab:hty Period shall mean with respect to each Facility, the pcnoa from
? ' “Initial Drawdown Date untit the carliest of (i) the date that cach of the
B Commitments 'under such Facility shall have becn terminated or reduced. (0 zero
pursuant to the terms of this Agreemenisand such’ Facility Agreement, {1} Final
Complcuon or {iii) the date falling sixty six (66) months from the [niual
Drawdown Daie. Availability Period for the Guarantee Assisiance shall have the

e

¥ . meaning set out in the Guarantee Assistance Agreement.
] Ban:nn Base Case shall mean.the projection of s2venues and expensss 2nd cash
“flows with respect e the Pro_;t:c:,, mutuaily agreed to by the Borrpwer and the
| Senior Lenders, over'a period not shoner than the period ending on the Finl

Maturity Date, togetiier with the supporting assumptions and explanations ihereto .
~and shall be in substance satisfactory to the Independent Engineer and the Facibity
Agent:

N .

. Balance Due Amounls, in respect of a Loen, shal} mean the balance amount of
the Lozn which has nol fzllen due on an Inierest Payment Date (as defineg in the
refevant Facuhly Agr cement) and lnlchSl thereona“discountzd by '
“Lenders” bid curve for the approved mawrity, then prevailing.

u4

SRR SINOY

Base Exchange Rate shall mean (he Applicable Exchange Rate for the
. conversion of Dollars (o Rupees on the date of this Agreement, '

Base }:qultv shall mean the issued and subscribed cquity shore capitai of the
Borrovas prsHant 1 the provisions of the Share Reteniion and Financiz: Jupron
\'arcclllt..ll

Bourd \r..-.. mean e maard oo d..u.n of the Bivrowes ::p;--nr.';-.:-:! T Th ot I A LT
Compintss AL ‘?‘h '

ooy | uOessss g upomu:m ut:x..ld LR AT CCRIUW ALLIAM FUUKS  lelilualursni sus
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quarterly basis zod-the cost themol shall be bome by the compeny. The [epders

pAgifee 1hill U review the bid eeludiion edmied ool by e cotipany nd he ,
ndepenien: .r,;:‘ru.‘.l.'..", VLA wriracy, the design svrmoers wrres o= 5U

aJ"LZlJ\'SiS. cape c iy oof the plang cb.*-c *!' wGuipiien i, the £OZL, ;TR lermys ez
before f:ma.ncu cJosuc Tee Ioadc:’s enginecr shall intes. e_'n. foview the <cost
* clermceots and shsll- also montor Lb: pa}-rncnl.s made by Lo Tb.; Grst
review shll be caried o before fm..ncaz.l clos:m The company !Jl.J[ comply
wuh the rcoommcndauons ol'Lbc Lenders' mglnu:rs bcfor-: finzncill closure:
eppoint - indggendent zsc:rf for @Tying out 3 detailed economic and social
Jmpac;; assessment of the pro;ccq .
appomr. zn insurance consultant of micmzilonaj repute and finalise the insurance.
‘arrangéments W the sausfacuon of MBI and agree to Lke 1 comprehensive
Insurance package including loss of- pmﬁt policies in rcspcct of tke power plant
afiéer gctﬁ ng the inairznce p:;ckzgf: cum:.ncd by the mdcpcndcm jesurznce advisor:
agree’ 10 eppoint n:pmcd fire d’Chzrtcrcd Accountants [ike Price Waterhouse,
S.R.Batliboi and Company, A_F.I-:'agmson e, 2s concurrear awditors with direct
rr:p-oru Rg systcm during the period of the toan; L
appoint 21 1ndcpcudm' consultiot for gcolog:cz] reviesy ol' the p'njcc‘., the review
shall, inter-alia  cove the sr::,smologlcd z.sp::;‘::‘._s of e site and the
' prc:aul-o“’prc-.r"' e measures 1o be | ..?J:cn _
zppoint an mdc-'-c':dc:-' sounsed (o 22 on behdf of [DBL, imch Eifzg oversgas.
lenders; o uislst in the review of verious project docum-nls znd security
dodumenizalicn r-quu'c:i for the project; '
enler into zn agreemesnt wu.h DEA for rm)—mg ou[ bzsu: and deisiiad
engineering for the drwmccfmca.l cquipmem;. _
agree (0 zbide by IDBI s decision on the cost of the pﬁ-jc:c:: end @cans of ﬁn...n-c:'ng
after’ studying van\o-ﬁ‘; rc-ncws caried out by lenders cngmc-‘rs ind lhc:r o o
rccmruncndanons The compz_ny 91111 3-'-‘20 tgree to amend the canuets |l'rcqu:rcd

by . DBl Onthcbasisofrc:ommcxlanonsoflcndm caginesss: ' o T
ﬁnahsc Lbc C:‘{Lllpmf_m supplv oAy fcr QJPPI)'{CZ'I:GIOH’CO::JUSS!O“AH‘B 01 the

dccgro—moch_mc::l mp’ncms, Ebc loms of the contra 10 be fsalised in
consultztion with 2nd to the unsmuoucfEDBI_;

Duaiise Ue: Sparationd deads of d.'x* e .a_,nmm Jaber smzaychas iy
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ﬂ | o ANNEXURE —F7

Lo HpC-g0s
Contents; o L a - _
1, Advertisement of.Goirernment of Mahavrash'tra, Sales Tax
-Dep_arf:men_t, ~ for appoinfment of Consultants for
. ‘ imp!ementation of VAT. Conditions ‘prescribed therein
- incltide, inter alia: - ' -
“4) The Tenderer must have atleast 20 {i:we_nty) full-time
- Professionals in its current: employment for providing
S  services in the areas of work related to VAT. The
Tenderer shéuld have qualified and competent staff in
i the field of Economic, Law, VAT Business Practice,
~Auditing, Co_mpute’risa.tion_ and  Human Resource
| . ‘Development.” - e
. ;;g-_'» . --5) - The annual turndver of the Tenderer on account of .
~consultancy work (including. VAT) shall not be less
= than Rs. 100 million on average'in the preceding two
: financial Years,” (Page 51)

)‘iﬂ_ |
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le B S 4P o7
@) GOVERNMENT/OF MAHARASHTRA
J - SALESTAX DEPARTNENT =

e lnvitati'on fo'r Expres;.'_s_iéijl'of _Ir"_ute:.reé:t for appointment of "consultarits for 5 1
' Implemeiitation of VAT in Maharashtra S

k Tax Department, Governmeni. of Mahér’éshtra intends o i’rivile_ proposals for appointment
pnsultants for Implementation-of Value Added Tax in Maharashira. The Bidding will be open|

jTenderers who fully mee! the following qualifying criteria:

The Tenderer musi be a reputed bonsultancy fiem/ company engaged' fru proyiding

fultancy and ‘Services to Taxation matters, especially in areas of work relating to Value|
id Tax for at least last five years.

~ The Tenderer must have successfully executed in the last thres financial years, or be in
$rocess of -execution of, at least-one VAT consultancy project related tg VAT legislation,
omic analysis of VAT system,-Informiation Technology requirements of VAT, Organisational
\dministrative issued Telated to VAT in India or abroad.

{ The Tenderer must have proven track record for the Cempletion of Consultancy Projects '
ed with VAT to the Department's satisfaction and should be supported by a complete set of| |
%mentatiqn, inc-luding.Cer.tificate; from clients and manpower profile. : - '

. The Tenderer must” have atleast 20 (twenty) full-time professionals in its current
loyment for providing services in the areas of work related to VAT. The Tenderer shoyld have
éﬁed and competent staif in the field of Economics, Law, VAT Business Practice, Auditing,
puterisation and Human Resources Development, ' : o

- The annual turnover of the Tenderer on account of consultancy. work (including VAT) shall
be less than Bs.100, million on average in the preceding two financial years, ' '

“The 'téndefer should have in depth know-ledge, experience and practice in the Sales Tax .
jlem being followed, anywhere in India for the preceding three years, to be supported by; ;
{imentary evidénce. . ‘ o . o

I . - - . .' . ’ o
scopa of the consultancy will_ cover. complete design and implementation. of VAT in|-

Jarashtra from 1st April, 2003777, . - - .

: E}elpgr_tmeni reserves the right to reject any or all of the applications and the Depa}tme'nt..s
plon in this regard shall be-final, The Request For Proposals will be issued only to those| {
joiants who are short listed for the assignment. Interested firms may submit théir| |
185%ion of interest along with d'o_qum_en_ts on any working day to the Dy. Commissioner of] | -
[° Tex(C), Enforcement, Room No.105, 1st Floor, Vikrikar Bhavan, Mazgaon, Mumbaji-10.] |
last dale for submissjon of Exprassion of intergst-is 5. p.m. on 18th July 2002'_ CR
b B AN .- R . —_— -—\“‘--.__________/"

e —

<

e i oS 5. KSHATRIAYA)
Maharashtra State, M‘u@}a,d [

, oo
Iy
DGIPR/2002-2003/742

Commissioner of Sales Tax{ -




Advert_iéemént’_of 'Goifer'ﬁment of NCT of Delhi,

| Sales Tax
Department, inviting for Expression cof Interest for _
appointment of Consyltants for implementation of VAT,

o Conditions prescribed, Include, inter ajia:
o I ’ . -

Iv) The Tenderer must have a'tleasﬁ 20 (twen.ty) full-time
professi.onals in its current employment for Providing -

{ services in-the argas of work related to VAT, Tha

{ - Tenderer shauid have qualified and competent staff i -
|  the field of Economic, Law, var Business. Practice, -
{ .. Auditing, Computerisation and Human ‘Resource -
L : Development.’ . L

_ | (including VAT) ghan not be lasg
than Rs. 10p million on average in the Preceding two
ﬁ.nancial years.” (Page 52) :
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S CHAT:

Sales Tax Department Governm ent of Dethi intends to invite proposgb for appomtment
- of consullants for implementatmn of Value added Tax in Delhi. The Bidding will be
" open to all Ten,derers who Tully meet the follawing qualufymg cntena I

Al o The tenderer must be a. repuled consultancy rlrmlcompany cngaged in providing
" Consultancy and Services in Taxatlon thatters, especially in areas of work relating .

to Valbe Added Tax for at least last {ive years,

1 i) The tenderer must have successiully exncutcd in, the last three lmancial years, or

be in the process of execution of, at least pne VAT consultancy project refated to

. requirements. o1’ VAT, Organisational and Admtmstratwmlated'tb VAT In
mdia or abroad. -
| {ii} The tenderer must have proven track record for the completion of cnnsuttancy
projecks retated with VAT to the Department’s satislaction and should be supported
by a complete set. of documentation, mcludmg certificatés. from chen;s and
“manpower profile.
iv) The tenderer must have at least 20 (twenty) full-time profess:onals in us currcnt
employment for providing services in the areas of work related to VAT, The tenderer

" Business Practice, Auditing, Computerisation and Human Resources Development.

VAT} shall not be less than Rs. 100 mittion on averageé in the precedmg two financial
years,

Sales Tax System Deing followed anywhere in india for the preceding three years,
to be supported by documentary evidernce.

in Delhi from 1st Apnl 2002

{irms may submit their Expression .ol Interest along with documents on ary working

" Bhawan, 1P Estate, New Delhi, The tast date (or submission of Expression of Interest is

5 p.m, on 2470872001, . - ¢ $

PNV S

SALES TAX DEPARTMENT

GOVT. OF NCT OF DELHY
BIKRIKAR BHAWAN, 1P ESTATE, NEW DELHI.

. _ P ey o R ¥ How we are gninlernel al:
PP AT MR i, Q}'S}’DUF tax gﬂﬁﬁ% www.deihisalestax.com:

VAT teeislation, economlc ana\ysns of VAT system, [nformation Technology:

yn  should have qualified and competent staff in the field of Economics, Law, VAT

vl The annual turnover of the teaderer on account of consultancy work (including
Vi) The tenderer should have in depth knowiedge, experience and practice in the

The scope of the consultancy will cover complete deSIgn and implementation of VAT

The Department reserves the right to: rEJect any or all of the aDpltcathﬂS and the
. Department’s decision in this regard shall be final. The Request For Proposals will be
issued only to those consultants whe are short listed for the assignment. Interested

.day to the Assistant Commissioner, Zone VI, Sales Tax Department, Room 701, Bikrikar

COMMISSIONER, SALES TAX

_=“_7
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-.Cc;nt«e_:ntsﬁ | .‘

Advert;i_semenf_ of " Certain ‘domestic non-life In_surancé.

Companies fo'r_‘:u. appoiﬁtment of Consultants for Management

Audit. Conditions prescribed thereih'incldde_, inter alia; -

" “To have minimum _sfafi’jp-f around 200 on the rolls of the
consultant/management auditor. S '

The annual. turnover of the management consultancy
division should be atleast Rs. 10:.crores’ average - for the
previous two years.” (Page 53)

\S\
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MANAGEMERT
. X a
ance Companies with national prosence desire 1o shortlist
JGompanies wilh adequate exposurs and expertise al

Certain domestic non-lile ISl

! Management Consu tancy firms artis

¢ 1he -ational and interational tevel for conducling management audit &f the Qeganisations.

1 - - = A R p . P P g i - =) v 0 =l

i ThH Cotnl | \lowinpareasinthescona of managemen} udity
rocessing practices with rogard 1o 1he adoquacy of internal controls in

1. Te évirvats the undenwiiing and claini o

“omes ged.uiremenls including sudy on efloctivoness and conducl of

place und hoir [ASHONSIVINESS 10 CUS
wurvesars and aovocales. - ’
fo stwdy s currealIavost nam practices and
whetlher 2deAyalo prudar Hal nOrms afe laid down a
| saciifiting ihe quality of m selsdnvesiments. '
¥ 5. Toasseimncibe adequagy -ind the affecivendss ol copora’e go ' .
! To exinvine the uficiency of.the axizung distribution crannels and s eligetivenzss of current markeling

stralegits do jncrease e saach. To gxivming g cost-giigclivencss of ine £2ms, in e conlex! of changes in
: markelig praclices. Alsg, 19 formulate &0 effectiva stratagy dor publicity and advertising.
i Toidg v ity potonlizl areas ¢ { stress and vuinerabity and suggest necessary temedial maasures.
o g)aimae the organisatoral suruciufe 2nd manpower feguiremants ol the company in 1ho context ol chiange in
wyash if i Pracuses femarganie el trgkors. nuiocrale agencivs and nther inlermediaries) and improvemen in
tpchnetagy intho IASULANTE EICC! witli pasicviar emphass on furmalion {echnciogy. E

T3 gxa Wi and evaluaic b wngal conlrsl systems including system of cost-culling Measures, sCipe lor
ayqiran 12+ @010 1RE inteind auti svsier and reveas o ihe systee of dolegalian of Financial Authorty.
gpudy ol 31 aspacs of Flewn wriance Systom It Az,

Ty advr 36 00 3 $ysiam form AraaWNg BIRDIGYEES.
Y12 corseltan shuuid in ad- 1Ko, gve AcWILE g
Tollow ve U fuspect to poinl i-4 anova
tanagemear § (it should be corapieied vain thrae monit
EEE L L il CERER TeGul e tar PreaLe fitation foy sharlising aie}

o havie HGR] exbunIgAany Ir candycung management aahit of ganksfother Financial institytions.

tnrao el & 10U gesies 2ood ) the ngn Wle wisarance suclof wiguld ba dasirable.

Fo havi expetiand & we et hogd LAt bratbe Aot B4 . .
F o bBmar G atrrhife e han? ag Redenis wi s natufe where g e 15 argund Rs. 26 Jukhs par proEct.

11 € peuthaszin 51381 0 wroyrd 208 on Lhe 1035 ol the e uitsnimanagamant suditor,
¥ ovzaid e IEDeNS ol the nanagemont zoagaitanty division should be atleast Rs. 10 crores avesnye Tor
© Ul DERVICLIS TWO Y OIS, T ’ ;

v Fne dire should havd Mty

Seen

al Campany profite v detalls ¢34 of offices, €le.
Bl Aanuzl IT. Reluens for tha nast leo years showing their ovasall lurnover ag elso
Wig lurmoses of the Banzgement Gonsullancy Division ’ \
el Dacumers s arcol of earlier assignments and billings thetea!. | .
mrti-,»;mu' :_aﬁif:.anls wiuld hava -0 make a datailed presenlation, including submissian of lucthor details/dala 38
LR ..r,:.: srined ::‘use;d_ 0 the presantition, the final terms of rofereacs will be suitably issusd. Tharealter, the
-I:ll"-:u.l, i [ appointnent of Managument Assdster wit) be invited along with the {inancial bid. Fineisalaclian
suld degard on the Wehaical and finanmial bidz submilled. The Company taserves tho right ol solection and
pairge sl 2ol the Conpany’s de: Ssian wasll Le Gl Comuspustance lrum the applicants wha sre ol shor{isted

16 gxaming whelher propes checks and balancos are inplace and
ad 1g racommend ovarall improvemaent in yield without

=

vermance praglices. '

b} Acding Bue Tuunsie strategy e Company should

s fiom Ing dali of avwatd.

-

Iz alficas atlodst-co

U siat “rie eagle. p e )
Interesied apeie s may wisle to
PFoat Boes Ho. 670, .
yoapettah, Chennul 8O0 014 )

receintof applicaliphsis




15 years of experience either as Stattit(ar#. Auditors.
and/or Intérnal Aaaitors; | '

i5 full tilﬁé partners; S : : -
50 Qualified . Chartereq Accountants ‘in full -tine
empl-oymen:t;' . S - o
Offices  in New be!hi} Ko_l'ké'té or Bh-ubaneéWar,
_ Hyderabéd or'Ch_‘e'nnai or Bangalore; Mumpai or Pune
b - or Ahmedabad: and | |

last: three years NEED ONLY Appyy. With a view to
oo facilitate evaluation, the above information calied for.
. may be submitted in 3 tabular form also. Firms
fulfilling ALL ~the above criteria shall only pe
_cons_idérepl__ for fu:{her evaluatiop, (Page*54)
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THE INSTITUTE ur . ARTEREL
ACCOUNTANTS OF INDiA

" {Set up under an Aci of Purlitmmenty
P.B. NO. 7100, Indraprasiha Man
Hew Dcthi -110 602 INDIA

55

No.Sectt/DCA/I3 . October 212003
'Dcaer.'Sardana _. o - R o o

" Sub.: Appointment o_fﬁuditor through Articles of Associdtion «I_Q;Cer't_a_in |
wrongful practices being followed : o

Section: 224. of the Companies Act, 1956 provides that every company shall at
each Annual General Meeting, appoint an auditor or auditors to hold office from the
conclusion of that meetinig to the conclusion of the next Annual General Meeting.

: A retent newspaper réii'ort (copy enclosed) suggests that some of the companics
through amendmient in the Articles of Association are naming sefect few firms to carn
out audit function, some of them are noteven eligible for being appointed as auditor. The
-Articles of ‘Association fufther provides that. of any internationally recognised firm of.
. auditors approved by the prime shareholders shall be eligible for appointment as audilor.

You would kindly appreqiaﬁa that the stipulation in the Articles to the above effect
is not.oply in violation to the provisions of Cdmpanies Act but also seriously jeopardize
the independence of the auditor. [ would, therefore, request you to kindly have the matter

examined so that the companies are not allowed to violate the provisions of the

Companies Act on the one hand and action is taken-against the erring companies on the
other, o ' '

With kind regards

Yours sincerely .

L ¥ 3
N s i T
- "~ RBUPATHY
“Incl.: As above. |
Mr, M.M.K. Sardana, IAS
Secretary to the Government of India
‘Ministry of Finance and Company A ffairs
Departmest of Company A ffairs
Shastri Bhawan
NEW DELHTI - 110 001.
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WEDNESDAY 1 OCTQBE

B __ COMPANIES  s¢

Ve - - -« Tha players and their plans, e
Palats s iolated Companies A, Gonract Act says CANC'S S Gurumurthy. ¢

CAS panel points finger
atsurrogate auditing

. o--—.-a-a-.h-g.nn. -

|5 KALYANA RAMANATIHAN
* Chenngd, g Soplember

. T’-c(.‘.-‘m(.‘{(mmicrcdr\ﬁ

o Caundants Aclion Com-

miliee has fired its g

 aesheo i COMRAtes in hn.

. 'uls‘::usim:xurqu::llu citlitius of

i Letinationalaceoaundng finns
1 e imdivislineds of acconnix,

’ S Gunmnuri hy, convener,

UAACIoswriiten tothese cro-

A b ——

AFfairs, pointing out that'the
Chesnam-based Polaris Salr.
wawe Laby has violated 1he
Companics Actand (he Con-

! Faurconsulting firms as ap-
rresved audilors in its Articles
ol Association, . ’
Gunimunhy's letierto the
DUA, 2 cony ofwhieh is agsi).
Al evwith Busmess Blandier!,
PoERtS wut thak; Polaris fins
smandedits Articles of Asso-
vk repardingnnpoinimen;

[P

Erey. Department of Compsany -
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of Smtutonyhudilors unler

. Seclion22q0f the Comypianies

Acl, 1956 by naming selecy
Tirins Lo sarcvout sudic Tune-
tons. The letter said that (e
amenment wakinvielntionaf
tie provisinns bl section 240!
Uze Companiés Act, 19450 i)
Msainlringed upantherijghtod
he sl::n't:hmtlcmin'npprﬁl||Enj1
slitulony suclitory of the cum-
pany.Polasis hasin its Angicles
of Association, defined thetony
approvedanditors as KM G,
PricewulemouscConpem. .

-Ernst & Young and Deloitte

Touche & Tormahatsy,
']Tlccompanyinits!\ﬁicles
of Associatien, has alse fn.
cludﬁdams{duar_vclauscwhich
includes any inlernationall}-
recognised firmof auditors Y
iroves by the prime vhare.
Imldersfromtime'tolime.
" Polarisinits articles of as.
saciadion, whiledelining tha
lermapproved auditoss hasin.

cludledt the phrase, whers ap-
projwiate, theiressociate fims
i india, Polaris 5 hijoksarem

(resent audited by Bharat &,

Raul & Co,un ossocialg of K12
MG, .
The  amendmients ‘nut
thranrgh by the Cenmpany-are
ey void undersection 23af
the Comreact Acl as heing
against pubdic poticy and alsa
sshinguntawiul as KPMG and
Eenstand Young are notaudic
ﬁrmswilhinllmmcaningol‘tlm

ICA reprulations andthereloro,

nof entitled wode appointed s,
awditars of the company. Cu-
rumiceniliy las said in histettor

While clarifying (he lerng
Ay internationally recogaised
finnand need forrestricting the
listol anditorsto the Big Four,
a Polais spokesper son said,
Hust aswehave beachmark.
ing slandards for many of our
other rperational arpas, we
Inaw:s:.-lb;.-nchmalir.saudxmn-

dards forselecting aditnr, 1t
is a standard practice Tng
kuge onganisationsaround the,
warkl,including india.tn retain
-oneolthe BigSarinemarion
it firrg v theirassogiing,
where anpliealife) e axsomnine |

“sbad certify thele ook of ae-
counls,”

The Pala ris Spiolueaguep o
fonhersaid, I is ant reailyan
Issuc of listing.muit inational
versus Indiandioms inthe Ari.
cles. W havesimp] ylsted firms
thal we helieve will meet (ha
highasditstandards expoctel
ol theminoxs miningand cor.
lilving ourhbook af accounts,

Butaccordingtol H Apvin.
dh Pandian. alead inganomey
spacialising in Com pany Law
snid, restricting the nunaberof
fiea1s being menfioned i the
Articles of Associatian (ks
away these powers vested in

- the shurehalders, whichiy nl,
-intheiriner. :
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artain Initiatives taken by the Institute against clandestine
vntlesffunctlomng of Multinational Accounting Firms in contravention
§f the provisions of the CA Act, 1949 and the Regulations framed

ercunder. -

¢ Institute has been pursuing the matter since early nineties and had appointed a
dy Group in relation to Section 25 of the Chartered Accountants Act, 1949 and
ated issues involved to consider all the aspects and perspectives involved.

On 26" June, 2003, the representatives of the ICAT lead by the then President had a
ieeting with Shri Vinod Dhall, then Secretary, DCA, to discuss services beihg
dered by foreign firms in India in the accountancy sector. After considering the
ntricacies of various issues involved, the following decision§ were taken:

The ICAL may identify the problem areas and suggest solutions to the
pmbléms ide_aﬁtiﬁed. ICAI may submit the proposal in.a tabular form
1ndicéﬁng therein the problems and the suggested solutions. if any
legistation in the matter Js requiréd, the draft Ie_gis[atioﬁ may also be
submitted. For this, if required, ICAI may expedite the repoft of the sub-
group and examine the whole issue in the next Council meeting scheduied in
July,

“The ICAI will obtgin the details of the relationshlp, the ' surrogate’ firms have
with foreign firms.

The ICAL wﬂl contact the RBI/FIPB to obtain details of the conditions under
wh:ch the foreign forms are permitted to operate in India. Assistance, if and
when required, w1ll also be provided by the Department in this exercise.

ICAT may examine the CPC 865 and see as to whether foretgn firms are
transgressang upon the items contained in CPC 862, _

After the proposals are received from ICAI the matter may be discussed in a
meeting in the Department wherein the other stakeholders like Industry
Association and the representatives of RBI and FIPB may also be invited

€ Coundil of the Institute, at its meeting held in October, 2003 considered the

Port of the Study Group constituted by the Council. The summary of the issues
o Cemiﬂ_g_ MAFs and the decisions of the Coundil on the Report of the Study Group

(s
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ere communicated to the Ministry of Corporate Affairs vide letter dated 29"
ovember, 2003, '

To pursue the course of action, the Ministry of Corporate Affairs , vide letter dated

situation for ensuring reciprocal advantage in favour of the Indian accounting
profession; (i) to take appropriate action againét MAFs  including
cancellation/revoking/withdrawal of the permission already granted to such foreign
entities; (iil) to prohibit the MAFs/consultancy firms which have sét up commercial

the Government po[ic:} bath in letter and spirit; (iv) to ensure that the names of the
companies which are same or similar to the names of MAFs should not be allowed to
eontinue to operate in India; and (v) ta ensure that the non-compliance of the terms
& conditions of the. permission granted to such MAFs is dealt with effectively.

Further, in this letter, while examining the scope of CPC 865, the manner in which
certain MAFs were transgressing upon the items contained in CPC 862, CPC 863 and
CPC 861 were also brought to the notice of the Ministry by the Institute.

The Instutute took up the matter with the Reserve Bank of India also. In a letter
dated 18th October, 2000 addressed to Dr. Bimal Jalan, the then Governor, Reserve

companies. like KPMG, Price Waterhouse Coopers etc. in India who have been
rendering not only the management consultancy services but also audit related

firms, thereby violating the provisions of Chartered Accountants Act, 1949. Dr Jalan
was also requested to reconsider the Government of India’s policy for the entry of
foreign Chartered Accountants in India in such a way so that the Indian Professionals
are permitted to render similar professional services abroad without any barsiers.

In another letter dated 7" March, 2003, Shri Thakkar, the then General Manager,
RBI was requested to make certain details/documents available in respect of alleged
clandestine activities of large international firms, if those were in possession and/or
in the knowledge of the RBI, including inter alia, the terms and conditions of

19* October, was requested by the Institute, to take necessary action including -
reference to RBI -and Ministry of External Affairs (i) for reviewing the existing

presence either as a corporate entity or otherwise defied the restrictions in terms of -

Bank of«»Ind[a, Institute took up the issue of functioning of such certain foreign

services either in their names or in the name of their surrogate/associate Indian

\$9
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permissions granted to foreign firms, purpose of permission granted, names of
badies granting permissions/ approvals etc.

In response, a letter no. Ref.DBS.ARS.N0.744/08:91/008(ICAI)/2003-2004 dated

- 23" March, 2004 was received from Shri P.K. Janardanan, Deputy General Manager, -

Reserve Bank of India wherein it was, inter alia, mentioned that “RBI has not |
perrmtted any foreign audit firm to set up office or carry out any activity in India
under the current exchange control regulatlons Further, M!s KPMG & M/s. Price
Waterhouse & Coopers are basically Indian partnership firms.. The former had |
obtained permission from the Secretariate for Industrial Assistance, Ministry of
Finance, Government of India to undertake taxation, audit related services etc.”

Whiie mentioning this deveiopment_ vide letters dated 19™ October, 2004 and 15%
September, . 2006, the Institute had requested the Ministry of Corporate Affairs to

take up the matter with. the Ministry of External Affairs and RBI, for appropriate
action. '
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ANNEXURE - IT

Summary of the issues concerning Multinational Accounting Firms and the
decisions of the Council on the Report of the study group

S.No. Issues/Problems Decisions of the Council

1. | Certain corporates, firms and other | The Council decided to request
juridical persons have been given | DCA to approach RBI/MEA for
permission by RBI under FIPB Route for | review of the situation for
doing consulting business (as per CPC | obtaining ~ reciprocal
865) in corporate form. While granting | permission, and to take
permission, no reciprocal undertaking has | appropriate action including
been taken. This has resulted in lowering | cancelling/ revoking/
the negotiating capacity under WTO/GATS | withdrawing the permission
negotiations.  Further, there are visa, | granted.
residence and  other  unwarranted
restrictions in foreign countries on entry of
Indian CAs.

2.. | Certain corporates, firms and other | The Council decided to reguest

juridical persons which entered into FIPB
route  for  rendering  Management
Consultancy Services (MCS), as defined in
CPC 865 have transgressed the permission
and are rendering Taxation services {CPC
863), Accounting, Auditing & Book Keeping
Services (CPC 862) and Legal Services
(CPC 861). These are exclusive domain of
Chartered Accountants and/or advocates.

DCA to approach RBI/MEA for
review of the situation for

obtaining reciprocal
permission, and to take
appropriate. action including
cancelling/ revoking/

withdrawing the permission
granted.

ICAI and Government of India have taken
a stand that in the field of accounting,
auditing and book keeping (CPC 862),
taxation services (CPC 863) and legal
services (CPC 861), foreign direct
investment is not permitted. The
commercial presence of foreign accounting
firms (Mode 3) is not to be permitted as of
now, The movement of natural persons
(Mode 4) is also to be permitted subject to
reciprocity and removal of certain
restrictions by other country placed on
Indian CAs.

The Council observed that
providing services through
service providers in Indian also
amounts to commercial
presence. The Councll decided
to take up with DCA, RBI &
other relevant Government
Department to ensure that
non-compliance is dealt with
effectively.

MAFs already operating in India either
through commercial presence (Mode 3) or
through movement of natural persons
(Mode 4) need to be prohibited to operate
in India in defiance of the present policy of
the Government.

The Council decided to suggest
to the concerned Department
of the Government including
DCA to see that consulting
firms/ MAFs which have set up
commercial presence either as

G| HPCIReport - MAF - Final - Annexwre H, JTI & IV.ooe
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a corporate entity or
otherwise, are prohibited to
defy the restrictions in terms of
the Government policy, both in
letter and spirit.

In a number of instances, financial
statements have been attested by persons
or bodies who are not CA firms registered
with the ICAL These financial statements
are not only circulated, but are also used
for several purposes in India. A large
number of investors, analysts and media
also rely on such attested financial
statements.

The Council observed that the
public interest may severely
get affected if unqualified
persons (non-CAs} or bodies,
which are not registered with
the ICAI, are permitted to
attest financial statements.
The Council has decided to
issue a notification that all
such attestation of financial
statements are not permitted
in India and only CAs
registered with the ICAI, are
authorised to attest financial
statements which are used for
any purposes in India. The
Council also decided to issue
necessary clarification through
various regulators including
DCA, RBI, SEBI, IRDA and
others to avoid any misgivings
in this regard.

The Council has already recommended to
the Government for creation of a separate
multi-disciplinary firm between CAs and
other professionals as may be approved by
the Council from time to time. It has to be
achieved at the earliest and all necessary
steps are to be taken.

The Council accepted the
recommendation for creation
of separate multi-disciplinary
firm between CAs and other
professionals and remitted the
matter to its Executive
Committee for recommending
the modalities.

G| HPCIReRor = MAF - Final - Annaxure i, 1T & .o
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ANNEXURE - 1IT

E E ) . [1C NTOLILC ' i == =g 1 1=
ncil i ril, 1 nd the St nstituted by the Council in
puary, 2 i ini f ffair

= The MAFs, which are operating as partnership firms or as companies in. India give
a misleading impression to the public that they provide services which are
provided by Chartered Accountants, exclusively and otherwise. .

» The firm or company set up by or through these MAFs have a name which is
either identical with or substantially similar to the name that the foreign
accounting firm is using elsewhere in the world. This is resulting into co-branding
of the accounting firm and erroneous perception of identity.

»  Such firms or body corporates extensively advertise for recruitment, the contents
of which at times impliedly brings home to the readers the size of operations or
the nature and extent of services offered. Besides, these firms or body
corporates also sponsor major nationalfinternational events to impliedly advertise
and spread their brand name.

= Such firms or body corporates make attempts through extensive advertising or
personal meetings or even written communications to seek professional work for
themselves and also for their local affiliate CA firms, which mode otherwise is not
available to members of the Institute in practice.

= The said entities with international brand name operate in the same premises
occupied by CA firms, thus giving an impression that they are one and the same.

= The officials/partners and staff of these entities and that of CA firms carry visiting
cards of both the non-CA entities and the CA firm and use them interchangeably
suiting to their requirement. They use similar looking business cards and
professional stationery, which again misleads the public.

= Financial institutions/Government agencies are prescribing unreasonable
conditionalities to appoint select firms/entities for professional work, which
eliminates competition from middle level and small size firms, thus providing
better chance for certain type of firms.

= Tnternal audit of companies are sometimes carried out by non-CAs in corporate or
other forms.

= There have been instances where financial audit of an entity has been performed
by an audit firm, whereas management consultancy services for the same entity
has been provided by its international affiliate.

= The MAF and the body corporate display the names and contact details of their
affiliate Indian CA firms in their websites.

\’0% Page 3 of 6
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ANNEXURE - IV
ENTITY A

Services
We bring a unique combination of business, functional and technical expertise that

allow our clients fo better align their business objectives and strategies with the -
need of today’s compelitive market. We serve Indian business houses, muitinational
corporations and the public sector and provide assistance to global clients seeking to
develop local businesses and expand into emerging markets such as India. Our edge
fles in our ability to draw upon a well equipped global network and teaming this with
customised services of a local office, Our integrated approach combines insight and
innovation from multiple disciplines with business and industry knowledge to help
our clfents excel anywhere irrespective of geographical boundaries.

We offer a broad range of fully integrated services in the following areas:

Audit and Enterprise risk services: Our Audit and Enterprise Risk Setrvice
professionals provide a range of audit and aavisory services to assist clients in
achieving their business objectives, managing their risk and improving their
business performance.

Consulting: Our consufting group works closely with you o deliver measurable/
quantifiable improvement In business performance; darive shareholder value
and create sustainable compelitive advantage.

Financial advisory: Our FA practice takes on an industry vertical approach. It
draws upon its pool of experts both in India and abroad specialising in vatious

fnaustries.

Tax: Our tax professionals will keep you aware of developments that may affect
your business, and also help you interpret their significance and integrate a

plan into your business strategy.

ENTITY

Our setvices, our strength

We provide global services in four main areas: Assurance, Tax, Transactions and
Advisory.  Through these services, we can help you retain the confidence of
investors, manage your Hsk, strengthen your controls and achieve your potential,

We are 144,000 talented people with a shared way of working and commitment to
guality. This allows us to put together a team that can give you the seamless
service you need, wherever you are in the world.

\Jo“- Page 4 of 6
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Assurance: Around the world, the journey to success is governed by increasingly
complex and broadening regulatory requirements and stakeholder demands.
Strong independent assurance provides critical information for investors and
other stakeholders, a robust and clear perspective to audit committees and
timely and constructive input to management.

Tax: A successtul tax funclion delivers a strong reporting fourndation and sustainable
planning to help the business achieve its growth potential. You need ftax
strategles aligned with your business drivers, buift on effective compliance
and oper, transparent reporting. So we create highly networked teams who
can advise on planning, compliance and reporting and maintaining good
relationships with the tax authorfties.

Transactions: The right transaclion can help your business grow, prosper or
reinvent itself. We offer integrated, objective advisory services that are
designed to help you evaluate opportunities, execute your fransactions more
efficiently and achieve your strategic goals.

Advisory: Today’s achievement is tomorrow’s expectation. But as targets increase,
50 do risks. We help your business to make and sustain improvernents, whife

responding more quickly to change.

ENTITYC

India - Who We Are

Entity C is a global network of professional firms providing Audit. Tax and Advisory
services, We operate in 144 countries and have 137,000 people working in member
firms around the world. The independent member firms of the Entity C network are
afffliated with Entily C International Cooperative ("Entity C International”), a Swiss
entity. Each Entity C firm Is a legally distinct and separate entity and describes itself

as stich.

~Entily C in India is one of the leading providers of risk, financial and business

aavisory, internal audit, corporate governance, and tax and regulatory services. With
a global approach to service delivery, Entity C responds to clients’ complex business
challenges with a broad range of services across industry sectors and national

boundaries.

About Entity C in India

Entity C was established in India in September 1993, and has rapidly built a
significant compelitive presence in the country. The firm operates from its offices in
Mumbai, Pune, Delhi, Kolkata, Chennaij, Bangalore, Hyderabad and Kochi, and offers
its clients a full range of services, including financial and business advisory, tax and

requiatory.

16S
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Executive Team

is the Chief Executive Officer for Entity C's operations in India and a
member of the International Couricil of Entity C.

ENTITY D

Entity D : SERVICES:

Internal Audit Services
v Intemnal Audit Sourcing Services
= Sarbanes-Oxley and Claise 49
Related Services
» Internal Audit Advisory Services

Transaction
= GCMG
= Corporate Finance & Investrent
Banking
= Jransaction sServices
v  Financial Due Difigence
= Structuring Services
= Post Deal Services
w  Comnercial & Market Due
Difigence
»  Bid Support & Defence
Service
v  Valuation and Strategy Services
(V&S)
= Business & Asset Valuations
= Corporate Advisory Services &
Strategic Solutions
v Project Finance
= Carbon Finance

Crisis Management
»  Corporate Advisory &
Restructuring

Performance Improvement

»  Risk Regtiation
IT Effectiveness
Finance Function Effectiveness
Strategy & Operations
People & Change
Outsourcing Advisory Services
eGovernance
Enterprise Architecture &
Implementation
Enterprise Appifcation
Business Intefligence
ITeS/KPO
Forensic Technology Services

Govemment Reforms and Institutional
Developrment

a  Utilfties

= Social Sector Development

Tax and Regulatory Services
Direct Tax

Indirect Tax

Transfer Pricing
Corporate tax
Regulatory

International Assignment
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